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JT HEN landed property firſt became the fubje & ſorigia of 
of alienation, it was found neceſſary to adopt. Fine. 
ſome authentic mode of transfer, which might ſeeure the 
poſſeſſion, and evince the title of the purchaſer, | 
By the antient common law, a charter of feoffment yilkins Leg. 
was in general the only written inſtrument, whereby $ax. 439. 
lands were transferred/ or conveyed 3 but although this g 
aſſurance derived great authenticity from the number 
witneſſes by whom it was uſually atteſted, and the ſolemn 
and public manner in which livery of ſeiſin was formerly] 
given: yet ſtill it may be ſuppoſed that inconveniencies 
would frequently ariſe, either — the loſs of the charter 
itſelf, or from the difficulty of proving it after a lapſe of 
cars. SY ; 
, Theſe circumſtances probably induced men to look out 
for ſome other ſpecies of aſſurance which ſhould be more 
ſolemn, more laſting, and more caſy to be proved than 
a charter of feoffment. - | 1 5 | _ 
B * 
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Experience muſt ſoon have diſcovered that no title 
could be ſo ſecure and notorious, as chat which had been 
queſtioned by an adverſe party, and ratified by the de- 
termination of a court of juſtice: and the ingenuity of 
mankind ſoon found out a methqd of drawing the ſame. 
advantages, Jrom WF 

To effect this purpoſe the following plan was adopted: 
a ſuit was commenced concerning the lands intended to 
be conveyed, and when the writ was ſued out, and the 
parties appeared in court, a compoſition of the ſuit was 
entered into with the conſent of the judges, whereby the 
lands in queſt ion py acknowledged to be the right of 
one of the cofftending parties. 5 5 
This agreement being reduced into writing was inrol- 
led among the records of the court, where it was preſerv- 
ed by the public officer, by which means it was not ſo 
liable to be loſt (a) or defaced as a charter of feoffment, 
and would at all times prove itſelf; and being ſubſtituted 
fo place of the ſentence, which would have been given, 
in caſe the ſuit had not been compounded, it was held to 
be of equal force with the judgment of a court of juſtice. 
Glan. lib. 2. When this ſpecies of agreement was completed, a writ 
e 20. Brat. iſſued of courſe to the ſheriff of the county in which the 
256. a & b. lands lay, in the ſame form as if a judgment had been 
| obtained in an adverſary ſuit, direQing him to deliver 
the poſſeſſion to the perſon wid thus acquired the lands. 
The form which was firſt adopted ãn this kind of aſſu- 
[rances has continued ever ſince; to ſhew the tenor there- 
of, and the difference between it, and the charters which 
| ; were then in uſe, L ſhall tranſeribe rt. 
Glanv. lib. Hac oft finalis concordia ' faf#a in curin Domini Regis 
bl Cn: Bo apud Weſimonaſterium in viyilta beati Petri Apoſtoli, anno 
regni Regis Henrici Serundi, triceſimo tertio, coram Ra- 
nulpho de Glanville, Juſticiaribd Domini Regis, et coram H. 
R. W. & T. Caliis fidelibus Domini Regis qui ibi tune 
. aderant, inter priorum & fFratres hoſpitalis de Hieruſalem, 
V. T. filium Normanum & Alanum filium ſuum, quem 
ipſe attornavit in curia Domini Regis ad lucrandum & per- 
dendum, de teta terra illa & de pertinentiis, de qua terra 
| et oh „ W008 


(a) There is a record of a fine in Dugdale's Origines Furidicie 
ales, p. 95. dated 28 Hen. 2. anno 1182. which is expreſsly mention- 
ed to have been levied, becauſe the charter of feoffment by which the 
lands had been conveyed was loſt, I 


# © 6 4 


tota placitum fuit inter eos in curia Domini Regis; ſcilicet 
quod prædictus W. & Alanus concedunt & teftantur dona- 
lionem quam Normanus pater ipſius V. ipſis inde fecit, & 
illam terram totam quietam clamant de fe & heredibus ſuis 


X78 
you 
it 
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"41 
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11 


domui hoſpitalis & prefato priori et fratribus in perpetuum, 


tenenda de domo boſpitali & prædicto priore et fratribus in 
pberpetuum & per liberum ſervitium quatuor denariorum per 
annum pro omni ſervitio, et pro hac conceſſione & teſiificati- 
one & quieta clamantia prefatus prior & fratres hoſpitalis 
dederunt ipfi Wilbelmo & Alano centum ſolidos ſterlingo- 


rum. 


cordia, from the words with which it began, and alſo 
from its effect, which is to put a final end to all ſuits and 
contentions. (b) It may be deſcribed to be an amicable 
agreement or compoſition of a ſuit, whether real or ficti- 
tious,, between the demandant and tenant, with the 
conſent 'of the judges, and inrolled among the records of 
the court where the ſuit is commenced, by which lands 
and tenements are transferred from one perſon to another, 
or any other ſettlement is made relating to lands and te- 
nements (c). 5 


common law, the ceremony of livery of ſcifin is unneceſ- 
ſary; not becauſe the ſuppoſition and acknowledgment 
thereof in a court of record induced an equal notoriety, 
for no ſuch acknowledgment is made in any of the antient 
fines, but becauſe lands acquired in this manner were 
ſuppoſed to be recovered by ſentence of a court of 3 
and the poſſeſſion was 12 2 by the ſheriff, in purſu- 

| | 2 ance 


x 


ponit negotio adeo ut neuter litigantium ab ea de cetero poterit rece- 
dere. Glanv. lib. 8. c. 3. Finis eft extremitas uniuſcujuſque rei, 
et ideo dicitur finalis concordia quia imponit finem litibus. Bratton 


35» 3 

(e] Tinis primo dicitur ritus ille ſolennis transferendorum predio- 
rum in curia regis ciuilium cauſarum quo nibil ſanctius habetur vel 
auguftius ad alienationes et hareditates flabiliendas -- Tranſa#ionis 
igitur coram rege duo erart genera, unum ſimplici ejus charta enun- 
tiatum et teſtatum, aliud tamquam e compoſita lite provemens rei 
Judicate formam exhibet ideoque finis diftum quaſi litis terminus. 
Sed genus alterum (qui finis dicitur et ſinalis concordia) magis pla- 
Cuit quod preter teſlationis magnificentiam, non ſolum ad labiliendas 
tranſactiunes, ſed ad reſcindendas lites maxime walet, ideoque ab 
emptoribus terrarum tanguam ſacra anchora culta et adwirata.— 
dpelman's Gloſſ. voce Fiuis. „ 


This kind of aſſurance was called finzr or finalis rt 


To this mode of transferring eſtates of freehold a 


(b) Ft nota quod dicitur talis concordia finalis, eo quod finem in- 


4 JJC 


ance of a writ direQed to him for that purpoſe, which 
was equal in point of notoriety to the ceremony of li- 
very. ; | 


conveyance : for, if cither of the partics refuſed to ad- 
here to it, there was a particular writ by which they 


C. 3. lib. 8. curia Domini Regis non obJervato. And, if the fine was 
c. 3» 4 5 proved to have been duly levicd, then the party who re- 
| fuſed to adhere to it was attached, until he found ſuffici- 
ent ſecurity for his compliance (d) 


Glanv. I. 1. were compelled to _— called a Querela de Jos forts in 


4 


Fines taken The idea of a fine ſeems to have been originally taken 


from the civil from the tranſactio of the Civilians, which was an ac- | 


* commodation of a ſuit, or an agreement reſpecting ſome 
| doubt ful matter that would otherwiſe become the fubjeRt 

Poet. Comp. of a ſuit. Tranſactio eft ſuper re dubia aut lite incerta con- 

Juriſ. P. 57. gentio, non gratuita aliquo dato retento vel promiſſo. 


Although no writcr on the 716 law taken notice 


of this circumſtance, yet the following paſſage from 
Bracton, ſeems to be an undoubted proof of it. 
Bract. fo. 310. Concordia in foro ſeculari idem eff quod tranſactio, et ef 
a & b. tranſactio de re dubia et lite incerta aliquo dato vel promiſe 
vel retento à lite tranſactios. | | 

From the ſimilarity of thefe definitions, it appears 

clearly, that the Engliſh lawyer copied from the Roman, 

nor ſhould * appear aq gps" that we are indebted 


vid. Glan. ( to the civil law for this moſt uſetul ſpecies of aſſurance, 


Prolog. & lib! when we conſider how much our firſt writers, Glanwille 
5 Snag and Bratton, have borrowed from Fuſtinian's code; al- 
a though ſome of the more modern authors appear either to 


Barrington J ern 
Obſ. — the have been ignorant of the obligations we owe to the Ro- 


Statutes. mans in this reſpect, or have from a miſtaken pride been 
+ Reeves 358. extremely unwilling to acknowledge them (e). 8 


(d) In ſome caſes, however, the civil authority was inſufficient 
for this purpoſe. Thus Mr. Madox has tranſcribed a record, by 
which it appears that Julian de Swadefeld, fined to the king John 
in 100 marks and fix palfreys, per fic quod finis {ans per cyrogra- 
bum et per finem duelli, inter ipſum, et Willelmum de Curton, de 
Jeodo unius militis et dimidii cum pertin: in Ellingebam, coram 
juſticiariis teneatur. 


(e) Sir Edward Coke ſeems not to have been totally ignorant of 
the origin of fines; for ſpeaking of their etymology, he ſays, ** 1 
g „ 


A fine was from its firſt inſlitution more highly fa- 
voured and protected by the law than any other kind of 


„ —ͤ1 2 1 


The Engliſh were not the only people who adopted the 
tranſactio of the civil law, for the French ſeem to have 
felt very early the ſuperior _— of this kind of con- 
tract over every other, and therefore introduced it into 
their law. Std bes RG 
On nomme N les actes qui ont paur objet de termi- Denifart Call. 
ner ou prevenir des proces auxquels les droits reſpectiſs pou-.de Deciſions. 
voient donner lieu. | 1 8 
Iny a point de conventions plus ſolides ni d'engagements Encyclopedie 
plus reſpectaples que ceux garantis par une tranſattion ſur Tranſaction. 
proces : les loiæ les adoptent et les protegent. Parcequ elles 
ſont importantes a la ſociet“; et que leur but naturel eſt, 
de delivrer les parties du trouble que product Pevenement des 
proceſs, de faciliter les reconciliatians, d'aſſurer le fort et 
3 Petat des citoyens, et de tarir la ſource de toute diſſention. 
= Quelque fois la —_— ſe faiſoit au parlement meme 
comme on voit au ſecond regifire olim fo. 25. vo. ou il oft dit. 
Hæc eft concordia facta, anno 1298, inter Petrum Epiſce- 
pum Altifioderenſem et Procuratorem Camitis Altifiodorenſis. 
No traces of a framſactio or fine are to be found in the 
original cuſtoms of the duchy of Normandy, but it ſeems 
to have been introduced very early into their law, for in | 
the Coutume reformie de Norimmandie, which was compiled Baſnage, vol. 
in the year 1583, mention is made of a contrat de tranſs 2. p. 346. 
action, as a thing well known and in common uſe (f). | 
It has been a favourite topic with our lawyers to enlarge Antiquity of 
very much on the antiquity of fines ; ſome have carried Fixes. 
this idea ſo far as to infiſt that they were coeval with the Coke Read. 
28 2 C 3 on Fines, 1. 
firſt p1044. 368. g. 


” , 


< dere immobilis.” 1 Inſt. 262. a. | 
(f) Agreements in the nature of fines were formerly known in 
Scotland. In difficult or intricate caſes it was an early practice 
4 for judges to interpoſe, by preſſing a tranſaction between the 
parties; of which we have ſome inſtances in the Court af Seſſion, 
© not far back. This practice brought about many agreements 
« betwixt litigants, which were alſo recorded in the court where 
« the proceſs depended. The record was complete evidence of the 
« fact; and if either party broke the concord or agreement, a de- 
«© cree went againſt him without other proof. The ſingular ad- 
% vantages of a concord or tranſaction, thus finiſhed in face of 
% court, moved individuals to make all their agreements of any 
«« importance in that form. And indeed, while writing continued 
« a rate art, ſkilful artiſts, except in courts of juſtice, were not 
. 66 eaſily found, who could readily take down a covenant in writ- 
ing.“ Lord Kaims's Law Trafts, 65. 


« the civilians call this judicial concord Tranſactionem judicialem 


% 


Selden ad 
Fletam, ch. 
7. ſ. 3. 


Dugd. Orig. 
Juriſdict. 92. 
Madox. Dif 
to the Form. 


Angl. ſ. 15. 


mn 2 Wo! 


firſt rudiments of the law, and formed an original con- 
veyance or afſurance. Others have contended, that fines 
were well known in this kingdom before the Norman 
conqueſt (g) ; but if it be admitted that the firſt idea of a 
fine was derived from the civil law, and we truſt this fact 
has been fully proved; it will follow, that fines could not 
poſſihly have been known in England until ſome time af- 
ter the vear 1130, when a copy of the Pandacts was found 
at Amalphi, in Italy; in conſequence of which diſcovery 
the ſtudy of the Roman law ſpread with uncommon rapt- 
dity over all Europe, not excepting this iſland, in which 


Roger, firnamed Vacariut, who was brought over by 


Theobald, a Norman abbot elected to the ſee of Canterbury 
ſo early as the year 1147, read public lectures at Oxford 
on the Roman law. . | | 

As a farther proof of this aſſertion it may be obſerved, 
that Dugdale and Madox, the two moſt diligent and 
learned inquirers into our antient records and charters, 
have acknowledged, that they could not diſcover any 
traces of fines in this country e the reign of Henry 
II. who aſcended the throne of England in the year 1155, 
which was eight years after Vacarius had publicly taught 
the Roman law at Oxford : and Glanville, in whoſe time 
fines were fully eſtabliſhed, is not ſuppoſed to have writ- 
ten before the year 1181, that is thirty-four years after 
the introduction of the Roman juriſprudence, ſo that there 
can ſcarce remain a doubt but that fines were firſt adopt- 
ed in England, during the reign of Stephen, or his im- 
mediate tucceſſor, Henry II. And that we are indebted 
to Juſtinian's code for this part of our lx. 


(g) It was not unuſual in the Anglo - Jaxon times for perſons to 
execute their contracts in the county court where they were witneſ- 
fed, of which Hicks in his Diſſertatio Epiſtolaris, p. 29, 30. pub- 
liſhed in the Theſaurus Linguarum Septentrionalium, has produced 
two inſtances, but they bear no tort of reſemblance to fines. 
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Of the Manner of Levying a Fine, and 11 different 


Parts. 


| F INE has in the preceding chapter been deſcribed Arniient mane 


to be, an amicable agreement or compoſition of a 2 9 /euying 


ſuit, whether real or fictitious, between the demandant 
and tenant, with the conſent of the judges, and inrolled 


menced ; by which lands and tenements are transferred 
from one perſon to another, or any other ſettlement is 
made relating to lands and tenements.” , - 

There is no ſmall difficulty in aſcertaining the manner 
in which fines were originally levied, on account of the 


ſcarcity of materials for ſuch an inquiry ; for except what 


a fine, 


among the records of the court where the ſuit was com- 


is to be found in the diſſertation which Madox has pre- 


fixed to his collection of antient charters, and the few 
obſervations. which Dugdale in his Origines Furidictales 
has made on this ſubje&, nothing has been collected ei- 
ther by our lawyers or antiquaries. 1 hs | 
Madox ſeems to have thought, that a fine was not ori- 
ginally an accommodation of a ſuit in the ſtri& ſenſe of 


the word, becauſe in ſome of the moſt antient fines ex- 
tant, no original writ appears to have been ſued out, nor 


any proceſs uſed for the purpoſe of bringing the parties 


before the court: but they themſelves having accommo- 


dated the matters in diſpute, and drawn up an agreement 
in writing called a chirographum, which ſignified a deed 


of two parts written on the ſame paper or parchment, 1 Inſt. 143. 


they then appeared in a court of juſtice, where they ac- 
| knowledged it as their agreement, and mutually ſet their 
ſeals to it; and upon payment of a certain fine it was in- 
rolled among the records of the court. Or elſe the par- 
ties entered into an agreement in court, where it was 
immediately reduced into the form of a chirographunt, 
and recorded, a copy of which was delivered to each of 
the parties. 88 8 


b. n. 4. 
Fleta 1. 
14. 1. 3 
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"This idea is confirmed by the opinion of the judges * Pack. 21 Ed. 


REG Kone" who (aid thee a e ene 


thing 2. Mich, 23 


8 N „„ 


Ed. 4. fo. 69. thing more than a covenant between the parties, and re- 
** corded by the juſtices, and if it were before juſtices of 
record, the parties being preſent, it was ſufficient, for 
the writ was ſued out only to make the parties appear, 
and if they were preſent and would appear gratis, it was 
unneceſſary to ſue out a writ, but they might make a 
final covenant of record, from whence it may be con- 
tended that fines were at firſt exactly ſimilar to the agree- 
ments which in the time of the Ang/o-Saxons were entered 
into at the county courts. But a fine is diſtinguiſhed from 
thoſe agreements by two very material circumſtances, 
firſt, nothing appears to have been paid for permiſſion 
to enter into ſuch à contract, and ſecondly, it was not 
inrolled among the records of the couert. 
It may alſo be obſered that this mode of levying a fine 
without an original writ agrees exactly with the tranſactio 
of the civil law, which was not always an accommodati- 
on of a ſuit actually commenced, but an agreement re- 
Jating to ſome doubtful marter, which muſt otherwiſe 
3 have become the ſubject of litigation. Objectum ſiue ma- 
Tradt. de teria tranſactionis ſunt res dubiæ vel litigioſæ, de quibus ſci- 
Tranſ. c. 4. licet vel nunc lis fit, vel in futurum efſe poſſit, aut metuatur, 
*. Fo nam litem motam eſſe nihil neceſſe el. 7 [28 
| The obſervation of the judges in the abbot of Merton's 
caſe, may alſo be accounted for on another principle. 
An original writ was not abſolutely neceſſary in Brafon's 
time to the commencement of a ſuit, for if the defendant 
would appear in court without a writ, the judges might 
Bract. 473. b. Proceed in the ſuit, ror erunt formule brevium quot ſunt 
genera attionum, quia non poteſt quis fine breps agere, cum 
non teneatur alius fine breui reſpondere niſi gratis voluerit, 
et ex hoc ei non injuriatur, cum ſcienti et volenti non fit in- 
uria. V . 1 at. 
4 The law was however ſoon altered in this reſpect, for 
when Fleta wrote, an original writ was become abſolutely 
neceſſary :—thus in ſpeaking of the court of common 
Lib. 2. c. 34. Pleas, he ſays — Habet etiam curiam ſuam et juſticiarios ſuos 
' reſdentes gui omnes recordum habent in his que coram eis 
Fuer wit placitata, et qui potefiatem habent de omnibus placi- 
tis et actionibus realibus et perſonalibus et mixtis, dum ta- 
men warrantum per breve regis habuerint cognoſcendi, nam 
fine warrants juriſdictionem non habent neque coer tionem. 
It ſeems however to have been very ſoon eſtabliſned 
that no fing could be levied, unleſs upon a placitum or 
ſuit actually commenced in the uſual manner, for Glau- 
. . ; $5 40 Sp 0 5 6 ville 
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| ville deſcribes a fine to be an — of a ſuit 


9 


actually commenced. Contingit autem multotiens loquelas Glanv. I. 8. 


motat in curia domini regis per amicabilem compoſitionem etc 


finalem concordiam terminari, ſed ex conſenſu et licentia do- 
mini regis, vel ejus juſticiariorum undecunque fuerit placitum, 


foe de terra five de alia re. It even appears that ſo early 


as the reign of Henry III. there was a particular placitum 


adapted to the purpoſe of levying a fine; thus Madox Diſſert. ſ. 17. 


has tranſcribed a fine levied in the 27 Henry III. between 
Ranulph, abbot of Ramſey, and Matthew de Leybam. 
Unde placitum finis facti ſummonitum fuit inter eos in eadem 
curia (a) 


% 


By the ſtatute de modo levand; fines, 18 Ed. 1. ft. 4. 


the manner of levying fines was aſcertained ; and it was 
enacted, that no fine ſhould thenceforth be levied unleſs 
upon a ſuit actually commenced in the uſual way. So 
that a fine then became an accommodation of a ſuit in 


the moſt. ſtri& and technical ſenſe 5 and was of no force 
unleſs an original writ was really ſued out : and ſince — 


paſſing of that ſtatute no material alteration has been 
made in the manner of levying fi nes. 


1 


A fine now conſiſts of five parts. 1. The original Different 
writ. 2. The licentia concordandi. 3. The concord. 4. farts of a fine. 


The note. and 5. The foot. | 


When the parties have agreed to levy a fine, the per- Originalzorit. 
ſon to whom the land is to be conveyed, commences an 2 Comm. 349- 


action 


(a) It was formerly a common practice for perſons who had any 
cauſe of diſpute, to appear before Parliament, and there to enter 
into an agreement concerning the matter in debate, to which they 
mutually promiſed to adhere. Although theſe agreements are call - 
ed concordia, yet they are clearly diſtinguiſhable from fines, for in 
the ſeveral agreements of this kind, which are to be found inthe 
rolls of Parliament, no mention is ever made of a ſuit depending 
between the patties at thetime, nordoes any fine appear to have been 
paid on ſuch occaſions ; the words of theſe concords are fandem 
ad inſlantjam domini regis ad iflud parliamentum ſuum qui omnes 
contentiones vult pacificare partes prædicti ſe in hunc modum concor- 
darunt widelicit, &c.” Rot. Parl. 18 Edw, I. No. 2. No. 21. 20 
Ed. I. No. 33. | ns | 1 

This kind of agreement was alſo frequently called charta con- 
wentionis, of which there are ſeveral made between the kings of 
England and foreign princes, in the Liber Niger Scaccarii, pub- 
liſhed by Hearne; and one which is intitled charta conventionts & 

ms facti inter Henricum regem Anglorum filium Matilde Impera- 
tricis & Willelmum regem Scotorum.— The uſing of the word ſixis in 
this charter is not eaſily, accounted for, WRT „ 
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action or ſuit at law againſt the vendor, by ſuing out a 
writ of covenant againſt him, the foundation of which is 
a ſuppoſed agreement or covenant, that the vendor ſhall 
| | convey the lands to the purchaſer : on the breach of 
which agreement the action is brought. 4 

As no ſuit can be commenced, in any of the courts of 

mmon law without an original writ, and as a fine is 
a friendly compoſition of a ſuit actually commenced ; it 
follows, that no fine can be levied without an original 
writ, And the ſtatute de modo levandi fines expreſsly ſays, 
<< that the order of the common law will not ſuffer a fine 

| * to be levied in the king's court without an original.” 
Co. Read. 10% However, if the judges permit a fine to be levied with- 
2 Inſt. 513 · = an original writ, it is not abſolutely void, but only 
{voidable by writ of error. ; DE ey 
A fine may be levied on every writ by which lands may 
dhep. 1ouch. be demanded, charged, or bound, or which in any ſort 
4. (6) Salk. concerns land; fuch as a writ of meſne, warrantia char- 
340- Kep. te, de conſuetudinibus et ſervitiis, &c. But a fine cannot 
emp. Holt. | eie TW of onal 4 | 85 
3 e levied on an original in a perſonal action. 
Maddox Dir. A fine may be levied of an advowſon in a writ of right 
. : Ms SL of advowſon, of which Madex has given an inſtance of 
great antiquity. - Pn | 
8 The writ on which fines are now uſually levied, is a 
eg. Brevium _. a ya SO 
165. writ of covenant, which is in the realty, and lies where 
Fitzh. N. vf a man covenants to levy a fine to ſome other perſon of his 
146, lands and tenements. 

No form of a writ of covenant is to be found in Brac- 
ton or Fleta, but in the flatutum Walliæ, 12 Ed. 1. we 
find the following: Præcipe A. quod juſtè et fine dilatione 

tencat B. conventionem inter eos fadlam de uno meſſuagio, 
Ee. | | | 
In ſuing out a writ of covenant, there is a fine due to 
the king, called the primer-fine ; for in every real action 
for lands and tenements, of the yearly value of five 
marks, there is # fine of fix ſhillings and eight pence due 
upon the original in the Hanaper Office. 5 
5 Where the ſheriff of the county in which the lands 
e lie, is a party to the fine, the writ ought to be directed 
5. c“ to the coroner; for although the ſheriff is the proper 


Car. 415. 
1 Roll. Ab. officer 


2 Inſt. 511. 


(5) The references made to Sheppard's Touchſtone, are to the 
laſt edition of that valuable work, which has been lately publiſhed 
by Mr. Hilliard, with a great number of uſeful notes. 2 
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officer to execute all writs, yet, where the writ is brought 
againſt himſelf, to prevent partiality it is the practice to 
direct the writ to the coroner, with this clauſe, Quia 
prædictus A. B. oft vicecomes comitatus D. fiat executio bre- 
vis predid. per coronatorem, ita quod vicecomes non ſe in- 

If an original writ be countermanded by a retraxit, a Co. Read. 
fine cannot afterwards be leyied on it. Thus in an 10 Bro. Ab. 
aſſize, the plaintiff appeared and made a retraxit ; after- 0 Fine, 
wards the judges recorded an agreement between the par-? 
ties in the nature of a fine : and by the better opinion it 
was void, et coram non judice; becauſe, when the agree- 
ment was made, there was no ſuit depending, the writ _ 
being determined by the retraxit. 5 | 

Formerly, if the king had died immediately after the Bro. Ab. Tit. 
Purchaſe of the original writ, the parties could not pro- Fine, 85, 124. 
ceed to levy a fine on it 1 becauſe, by the death of the 
king, it was abated. But i is now otherwiſe ; for, by 
the ſtatute, 1 Ann c. 8. ſ; 5, no original writ, procels, | 
or proceedings whatſoever, ſhall abate by the death of 
2ny king or queen. | | | 
| The ſecond part of a fine is the licentia concordandi; Licentia Con- 
for as ſoon as the action is brought, the defendant, know- <9rdande. 
ing himſelf to be in the wrong, is ſuppoſed to make omm. 350. 
overtures of accommodation to the plaintiff, who accept- 
ing them, but having given pledges to proſecute his ſuit) 
-applies to the court: for leave to make the matter up, 
which is readily granted on payment of a ſecond fine. 

This fine is called the king's ſilver, and is paid on oba Inſt. 517. 
taining the /icentia concordandi, becauſe the king by fuc > 
compoſition loſes the fines, amerciaments, and other ad- 
vantages that would have accrued to him upon the judg- 
ment or nonſuit, which in antient times formed no in- 
conſiderable part of his revenue. | | 
The king's filver, which:is ſometimes called the poſt- 2 Inſt. 511. 
fine, with reſpect to the primer- ſine due on the original 
writ, is an antient revenue of the crown, and is as much 
as the primer- ſine, and half as much more. | | 

Formerly the poſt-fine or king's ſilver was paid at the 
king's ſilver office; but by the ſtatute 32 Geo. 2. c. 14. it 
is enacted, /. 1. *© That on every writ of covenant 
| «© which ſhall be ſued out for paſſing of fines in the Com- 

« mon Pleas at Hei minſter, the officer, whoſe duty it is 
| | | «to 


o 
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« to ſet and indorſe the pre-fine payable thereon, ſhall, 
« at the ſame time, ſet the uſual poſt-fine, and indorſe 
« the ſame on the back of the ſaid writ, together with 
«© his name or mark of office, in like manner as the 
« fame are now indorſed at the king's ſilver office; 
« which poſt-fine ſhall be forthwith paid to the receiver 
cc of pre fincs at the Alienation Office, with 4d. as his 
<« fee for receiving the ſame, inſtead of his fee of 4d. 
* charged on lands and hereditaments, and payable to 
4 ſheriffs, bailiffs, and others, on diſcharging the ſame, 
& by 3 Geo. 1. c. 15. which fee of 4d by the ſaid act 
5 granted, after the firſt day of Trinity term 1759, ſhall 
© ceaſe; and ſuch receiver ſhall indorſe upon the back 
* of every ſuch writ of covenant one mark of office, 
« as is now uſed by him on the receipt of pre-fines at 
c the Alienation Office, with the name of ſuch receiver, 
and the ſum received as the poſt-fine, which mark of 
<< ſuch receiver ſhall diſcharge the manors, lands and he- 
& reditaments compriſed in the ſaid writ of covenant, 
and the cognizees named therein. 

« SeF. 2. The officer or clerk of the king's filver 
6 office, or his deputy, ſhall continue to enter every fine 
«© upon record, in the way hitherto uſed, and make the 
« ſame entries, and put thereon the ſame indorſements, 
* with the ſame mark, and in like manner as has hi- 
* therto been the practiee of the ſaid office in paſſing 
5 fines; and no fine, until the ſame be marked with the 
« ſum to which the poſt-fine amounts in the king's filver 
office, ſhall be effectual in la. | | 

& Seet. 3. Where no pre-fine is payable on any writ 
„of covenant, (viz. where the lands are under the 
« yearly value of five marks), the officer at the Aliena- 
_ #* tion Office, whoſe duty it is to ſet pre-fines, ſhall ſet 
© on every writ of covenant brought to the ſaid Aliena- 
„tion Office, on which no pre- fine is payable, a poſt- 
«© fine of 6s. 8d. and ſhall indorſe ſuch poſt-fine of 6s. 8d. 
* on every ſuch writ of covenant, with his name and 
* mark of office, as it has been uſual; and every ſuch 
«« poſt-fine of 65. 8d. ſhall be paid to the receiver of the 
« Alienation Office defore the writ of covenant, on 
« which no pre- fi ne is payable, be paſſed at the Aliena- 
tion Office; and the receiver on payment of the ſaid 
5 6s. 8d. ſhall indorſe and mark every ſuch writ of cove- 
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«< nant as ather writs of covenant are by this act directed 
« to be indorſed. , | 


« Se. 4. The officer or clerk of the. king's filver 


cc office, or his deputy, after the firſt day of Trinity 
ec term, 1759, ſhall not receive any writ of covenant, 


< unleſs it appear by the mark and indorſement of ſuch | 


© receiver, that the poſt-finc has been paid. 
« Fe. 5. If, after the payment of ſuch poſt-fine, 
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ce the writ of covenant, by the death of any of the parties, 
ce or other cauſe, be prevented from paſſing through the 
« ſeveral other offices, ſo as the ſaid fine is not com- 


& pleted, then the ſaid receiver ſhall repay to the cogni- 
cc zees, or their attorney, on producing and filing with 
cc him, the ſaid writ of covenant, every ſuch ſum as has 
<< been before by him received for the poſt-fine ; and 
ic ſuch writ of covenant ſo remaining, filed with ſuch 
« receiver, ſhall be a diſcharge to fuch receiver.” 
The king's ſilver is — it 

the following manner: Robertus Drury arm. dat Domina 
Regine ſeptem libr. pro licentia concordandi cum Thoma Tey 
arm. et Eleonora uxore ejus, de placito conventibnis de mane: 
riis, de, &c. et habet chirographum per pacem admiſſum, 
coram Jacobo Dier. And ſuch entry ought to contain, 1. 
The ſum given for licence to compound. 2. The 

who pays it, (that is to ſay), the perſon in whom the 
fee is to be veſted. 3. The plea, and between whom. 

And, 4. The lands 2 which the fine is paid. N 
If any of the parties die before the king's. ſilver is e 

tered, the fine is in general void; becauſe the king's ſil- 
ver being paid for permiſſion to accommodate the ſuit, 
the agreement of the parties cannot be conſidered as law- 
ful until this fine is entered ; and conſequently if the de- 
mandant or tenant dies before this is done, the fine will 
have no effect, being ſimilar to a judgment given in an 
adverſary ſuit after the death of one of the litigating par- 


ties. 


2. The party s 
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on the writ of covenant ing. 


Rep. 39» 2, - 


When a year and a day has elapſed from the date of Barnes, de- 


the caption, or acknowledgment of a fine, without en- 215. 


tering the king's ſilver, an affidavit muſt be made, that 
all thoſe who depart with any intereſt by the fine are ſtill 
living, otheryiſe the king's filver will not be received. 


And now that the king's ſilver is paid at the Alienation Gregory v. 


* 


Office, if a year elapſes before the fine is carried to the Croucher, 


king's Barnes, 215. 
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king's filver office, an affidavit muſt be made that the par- 


ties were alive when the king's ſilver was paid. ' 
The third part of a fine is the concord or agreement 
entered into openly in the court of Common Pleas, or 


ſubſtance of the fine. It is uſually an acknowledg- 


0 ment from the deforciants, or thoſe who keep the others 


out of poſſeſſion, that the lands in eee. the right 
of the demandant; and from the acknowledgment or re- 


cognition, of right thus made, the party who levies the 


finc is called the cognizor, and the perſon to whom it is 
RR. 9 oe 75 LODI 2 TORS 

The form 'of the concord 1s thus : * And the agree- 
6 ment 1s ſuch, to wit, that the aforeſaid A. (the defor- 
« ciant in the original writ), hath acknowledged the 
* aforeſaid- manors, lands, tenements, and heredita- 


« ments, with the appurtenances, to be the right of him 


* the ſaid B. (the plaintiff or demandant), and thoſe he 
« hath remiſed and quit-claimed from him the ſaid 4. 
* and his heirs, to the aforeſaid B. and his heirs for 
« ever. And moreover, the ſaid A. hath granted for 
< himſelf and his heirs, that he will warrant to the afore- 
* ſaid B. and his heirs the aforeſaid manor, lands, tene- 
„ ments, and hereditaments, with the appurtenances 
* againſt him the ſaid A. and his heirs for ever.“ | 


Rep. 39+ 3. before the Chief Juſtice of that court, or commiſſioners 
* — aut horiſed for that purpoſe, which is the foundation 
an 


By the common law, the cognizor ſeems to have been 


bound to warrant the lands to the cognizee, although no 
expreſs words to that purpoſe were inſerted in the fine. 
Bract. 389. a. Item ſufficit finis faftus in curia Domini Regis, licet ex- 


Idem. 392. a. preſſa warrantia vel homagium et ſervitium non intervenerit, 


dum tamen confliterit per finem et thirographum, quod ille 


- tenet tenere A de es qui vocatur ad warramtum. 
me it became the practice to annex 


ut in courſe of t 


an expreſs warranty to all fines, which 1s ſtill continued. 
It has long been the practice for the cognizor to make 


ns cognizance (that is) to acknowledge the concord of 


the fine, before any original writ has been ſued out, and 
this cuſtom has ſo far prevailed, that the judges have 
uniformly ſupported ſach fines ; but in all caſes of this 
kind, an original writ muſt be ſued out and made re- 
turnable on ſome day previous to that on which the con- 


cord is acknowledged; a /icentia concordandi muſt alfo be 


obtained, 


© 1mm Ent CE | "5 


ained, and the king's filver muſt be regularly paid and 
— for theſe en are ſtill abſolutely ne-( 
ceſſary to complete the fine n OK 2s 
Buy the ſtatute, 23 Eli. c. 3. J. 5- It is enacted, 
4 [That every perſon that ſhall take the knowledge of any _ 
| «« fine, or ſnall certify them, ſhall, with the certificate 
| <6 of the concord, certify alſo the day and year wherein 
46 the ſame was knowledged. And that no clerk or offi- 
46, ſhall receive any writ of covenant, whereupon any 
« fine is to paſs unleſs the day of the knowledge of the 
<< fame fine ſhall appear in, or by ſuch certificate, upon 
4 pain that every clerk that ſhall receive any ſuch writ 
ec Mall forfeit for every time that he ſhall ſo offend, the 
« ſum of five pounds.” if pads 12s | 
The concord of the fine comes in lieu of the ſentenceſau}e reſpes- 
which would have been given in caſe the parties had an — the con · 
compounded the oauſe ; and is, therefore, exactly of a 974 
ſimilar nature, and attended with the ſame conſequencesg 5 
as a judgment in an adverſary ſuit. + 4 | "a 
Thus the cognizance muſt be made of thoſe things\Co. Read. 6, 
only, and to thoſe perſons only who are named in th 
original writ on which the -fine is levied; becauſe the 
cognizance being in the nature of a judgment binds only 
thoſe. perſons and things which are judicially before the 

This rule however admits of a few-cxceptions, for a Co. Read. 6, 
remainder may be limited in the concord of a fine, to a 
perſon not named in the original writ, in the ſame man- 
ner as a remainder may be limited in a deed to a perſon 
who is not a party to it. NG | 

If a præcipe be brought againſt a tenant for life, and Co. Read. 11. 
upon his default tlie perſon in reverſion is received, he 
may levy a fine of his reverſion to the demandant, al- 
though he is not named in the original writ. 

In the ſame manner if a ſine is levied by a vouchee to 
the demandant, or by a demandant to the vouchee, it 
will — good ; but a fine levied by a vouchee to a ſtranger 
is void, | 8 | 

The reaſon of the two laſt caſes is, becauſe the perſon 
in reverſion and the vouchee are allowed by the court to 
come in the place of the tenant againſt whom the præcip- 
was originally brought, and having thus been made par- 

8 | ties 


3 Rep. 29. b. 
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ties to the fuit, they are bound by the judgment, as 

much, as if they had been named in the original writ. 

8 The object of fines being to ſettle the poſſeſſion, not 

— - = only for the preſent but for ever, in the. moſt certain and 
5 Rep. 38. b. ſecure manner, the judges never allow lands to be limit- 
Co. Read. 8. ſed in the concord of a fine to two perſons and their heirs, 

but always direct the lands to be limited to the two per- 

ſons and to the heirs of one of them. 1 en n 

Robinfon's Fhe neceſſity of the caſe however requires that where 

Gavelkind the lands comprehended in the fine are held by gavelkind 

— tenure, this rule ſhould be diſpenſed with; and therefore 

when a fine is levied of lands held in gavelkind, the 

judges will permit them to be limited to'two or more per- 

ſons and their heirs. ti n 10m 

A warranty ought not to be allowed in the concord of 


Read. 3. | 
— =, a fine from two perſons and their heirs fot the ſame rea- 


132. ſon ; but a warranty has been allowed from three perſons 
4 Bro. Abr. and their heirs where the eſtate was held in gavelkind. 
| Tit. Fine 65. The judges ought not to permit a fine to be levied upon 
22 77 7 nor ſnould a ſaving, or exception, or a clauſe 
* re-entry be allowed in a fine. But let it be obſerved, 
that if a fine is actually levied to two perſons and their 
heirs, or with a warranty from two perſons and their 
heirs, or upon condition, with a ſaving, exception, or 
clauſe of re- entry, ſuch a fine will notwithſtanding. be 
valid upon the principle that  fieri non debuit fed factum 
valet, et facta tenent multa gue fieti probibentur. - And 
12 Rev. 12 © lowden has given ſome inſtanees of fines levied on con- 
Flow: 34. dition which were allowed to be goo . 
| The concordia facta in curia is the complete fine, and 
therefore if after the concord is acknowledged in court, 
one of the cognizors dies, ſtill the eognizee may proceed 
with his fine againſt the ſurviving cognizor. | ' 

; Thus where two brothers acknowledged the concord of 
2 * a fine before Lord Chief Juſtice Hobart, and then the 
ing elder brother died; ſeveral motions were made for the 

proceeding and ſtaying of the fine; but the Chief Juſtice 
was clearly of opinion, that the cognizee might proceed 
with his ne as againſt the ſurviving brother, and take 
out his writ of covenant accordingly ; the death of the 
elder brother being no impediment, for the acknowledg- 
ment of each perſon was good againſt himſelf, and ſhou 

operate for as much as he could paſs. = 

| | A fine 
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A fine was ſtopped at the king's filyer office for want of Cotton v. 


an affidavit that the parties were IyIng, a year having 2 5 | 


\anteſ. 


4 — 


parties; and upon, affidavit of ſervice the rule was made 
abſolute. 77 yet h 


Lands fituated in different. counties may be containedſs Inft. 512. 
in the ſame concord, but there muſt be ſeveral writs offer. 227. 
e ß 
Formerly lands purchaſed of different perſons were al- 
lowed to be compriſed in the ſame concord, and every 
vendor warranted againſt himſelf and his heirs only. But Wilſon 47. 
by an order of the Lord Chancellor Hatton, reciting, that 
by theſe kinds of fines her majeſty was defrauded of the 
profit of her poſt-fines, and of the ſeals on writs, and the 
chancellor and other officers loft their fees, the curſfitor, 
are authoriſed to ſtay a writ where there is more than one 
demandant and one deforciant, except coparceners, joint- 
tenants and tenants in common. But the curfitors will 
permit two ſeparate purchaſes to be compriſed in one fine, 
on an affidayit -that, the value of both together, does not 
exceed two hundred pounds. 55 
The remaining parts of a fine are, firſt the note, which Note and... 
is only an abſtract of the writ of covenant; and the con - Fast or Ghi- 
cord, naming the parties, the parcels of land and the Cn“ 2. 
agreement. And ſecondly, the foot, chirograph or in F, 350» 
denture of the fine, which includes the whole matter, red 
citing the parties, day, year, and place, and before whom 
it was acknowledged or levied. Of this there are inden- 
tures made wr ingroſſed at the Chirographer's Office and 
delivered to the cognizor and cognizee, beginning with 
theſe words Hæc e finalis concordia, and then reciting. 
the whole proceeding at length; thus the fine is com- 
pletely-levied at common lx. 1 
There are two petitions of the Commons in the rolls of l the pro- 
parliament, 4 Hen. 4. No. 35. and 5 Hen. 4. No. 28. c:edings on 
ſtating, that many. fines of land remaining in the kings 2 bs 
treaſury, and the notes of ſuch fines remaining in the Rot. Parl. | 
court of Common Pleas, had been taken away, and other vol. 4. 494. 
| | | C fines — $57, 


8 5 I Iv. - E, 8. 
fines and notes of fines counterfeited and put in their 
pPlwaces, whereby many perſons were dſinherited; in con- 
ſequence of which, à ſtatute was immediately paſſed, 5 
Hen. 4. c. 14. enacting, that all the proceedings on fines,” 
both previous to, and at the acknowledgment thereof, 
ſhould be inrofled of record in the court of Common 
3. 1. and 6. it is en- 


ITT 


ing extant and remain- 
| ing, were or ought by law tobe. Ls OE ts y 

Co. Read i. A fine is ſaid to be ingroſſed when the chrrographer' 

| makes'out the- indentures, and delivers them to the par- 
ties. But it is not Abſolutely neceſſary that a fine ſhouſd 

be ingroſſed; provided it be reeorded; for Sir Edward 

Cole obſerves, that 4 fine is a perfect record before it is 

ingroſſed. 111 11. ien eee ee ee 

A fine may be ingroſſed at any time after it is levied. 

Sir J. Brome's Sir John Brome, in 33 Hen. 8. acknowledged a fine 

caſe 4. Leon. of certain lands: The king's ſilver was entered, and the 

99. Dyer 255. copnizance” taken ; and in 29 Elz. the perſon who 

„ dlaimed underithis fine came into eourt, and prayed that 
the fine might be ingroſſed, it appearing upon examina- 

tion, that the party to whom the fine was levied was ſeiſ- 

ed after the fine, and ſuffered àa common recovery of the 

land, which had been enjoyed according to the ſaid fine 

ever ſince: the court ordered the fine to be ingroſſec. 

2. Leon. 163. The record of the fine which remains in the poſſeſſion 
caſe 434. of the chirographer is the principale recordum; ſo that if 
Godb. 103. there is any difference between it and the record which 
remains with the cles b'revium, that which continues 

with the chirographer is confidered' us the true record. 

Gilb. Evid. / The chirograph of a fine is evidence to all perſons and 

24. Buller in all courts of ſuch fine; becauſe the chirographer being 

. E. 229+ Nan officer appointed by the law for the purpoſe of tranſ- 

10 * 1 rü . 1 1 g 50 eribing 
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eribing fines from the record, his copies muſt be allowed) WY, 


to be authentick. 5 


The office of the chirographer of fines was burnt down 
in the year 1670, whereby ſeveral records of fines which 
had been levied in Trinity and Michaelmas term preced- 
ing, were either burnt or loſt. In conſequence of which, 
an act was paſſed, 31 Car. 2. c. 3. reciting, - that the fines" 
ſo burnt or loſt had duly paſſed all the offices; ſo that by 
the records of the king's filver, the notes of the curſitor 
who made out the writs of covenant, and the entries 


thereof at the office of alienation, and by the book of en- 


tries of fines kept by the chirographer's deputy, &c. the 
full contents of all ſuch fines would appear. But for want 


of the records of the fine, ſo burnt or loſt, purchaſers and 


others, whoſe titles were ſecured under the ſaid fines, 


were in danger of having the ſame impeached. It was 
therefore enacted, that the ſaid chirographer or his deputy 
ſhould, before the end of the next 75 

oath certify to the Juſtiees of the Common Pleas, a note 
of all ſuch fines entered into the ſaid book kept by the ſaid 


deputy, that he, upon diligent ſearch ſhould find, were 


either burnt or loſt, by reaſon of the ſaid fire; which cer- 
tificate ſhould be in parchment, fairly written, and a co- 
py thereof ſet up in ens; II c. and that any 
time within three years the Chief Juſtice of the ſaid court 
of Common Pleas, together with any one or more of the 
Juſtices of the ſaid court, ſhould have power to ſend for 
any officer's books, records, &c. and upon full examina- 
tion of any ſuch fine, the records whereof were burnt or 
loſt, ſhould direct the ſaid chirographer or his deputy to 
new engroſs the note and foot of ſuch fines without fee, 
and to carry the ſame before the ſaid Chief Juſtice, and 


| ſuch other of the ſaid Juſtices as ſhall have taken the exa- 


mination. concerning the burning or loſs of ſuch fine, who' 
were required to ſubſcribe their names at the bottom of 


mute ſaid note and foot, and every ſuch fine, whereof the 
{ record ſhould be ſo new engroſſed, ſhould be of the ſame 


force and effect, as if it had ſtill remained upon record 
unconſumed or not loſt. . N 

mon Pleas to prevent fines from being completed, on a 
ſuggeſtion that the parties are diſabled by law from levy- 
ing ſuch fines, 54 5 
8 C2 By 


- Applications are ſometimes made to the court of 7595 ne 


rinity term, upon 


revent fines 


completed. 


* 


20 
Wilſon 96. 
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By a rule of court made, Hill. 28, and 29 Car: 2. alt 
perſons making any complaint againſt fines acknowledg- 
ed by infants, feme coverts without the conſent of their 
huſbands, or. perſons of non jane memorie, or otherwiſe. 
diſabled by. law, to acknowledge the ſame, or by any 


| Perſon in the name of another, or by the like deceit, and: 


obtaining rules for the ſtaying of. ſuch fines, ſhall from 
term to term, ſo long as they ſhall expect benefit: or ob- 
ſervance of ſuch rules, enter and continue the ſame rule 


for that term, or leave copies thereof with the cos Bre- 


vium, clerk of the king's ſilver, and chirographer, that 
the ſame may thereby the better taken notice of; or, 
in default thereof, the ſaid officers, or any of them, ſhall 

not ſtand farther obliged thereby. | p73 ot. 
And all perſons concerned in the obtaining or proſecut- 
ing ſuch rules, for the ſtaying. of ſuch anes, ſo levied as 
aforeſaid, their attorneys or clerks, are thereby enjoined : 
every term to ſearch and ſee the books and entries of fines 
with the clerk pf the king's ſrlver, or other officer, where 
entries are kept for that purpoſe. . 
By a rule of court made, Paſch. 29 Car. 2. all manner 
of caueats and orders for the ſtopping any fines ſhall be re- 
newed every term, and copies thereof left with the clerk 
of the king's ſilver, for which he is to demand only his 
antient fee of 3s. 4d. the term; and, in default thereof, 
all caveats that ſhall not be ſo renewed; ſhall loſe their 
force and be void. | | 
By a rule of court made Ea/ter, 9 Ann. no fine whatſo- 
ever taken and acknowledged before the Chief Juſtice, or 
any judge of aſſize, or ſerjeant at law, if the date of the 
caption of ſuch fine ſhall appear to have been razed, ſhall 
for the future paſs the queen's ſilver office, and the 
queen's ſilver of ſuch fine be recorded by the ſaid clerk of 
the queen's ſilver, before there be an order under the hand 
of the ſaid Lord Chief Juſtice, or ſome other juſtice; of 


this court, for his paſſing and entering ſuch ſine, firſt had 


and obtained. | 
It-is a principle of the common law, that the evidence 


No averment | |: 1 
can be made [of a record is of ſo high and certain a nature, that its au- 
againſt the 


chirograph of 


a fine. 


thenticity is never permitted to. be called in queſtion ; ſo 
that no averment can be made againſt any fact which is 


2 inſt, 260. a. once upon record; and therefore, when the foot or chira - 


graphum of a fine is recorded, no averment can be made 


* 
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as to the caption or time of its acknowledgment, but #t 
muſt be conſidered as a fine of that term in which it is re- 
corded, nor can it be falſified, until it is vacated or reverſ ( 
ad by the court of Common Pleas | 
Thus, where Natbaniel Lord Viſcount Say and Sele be- Lloyd v. 
ing tenant in tail of the premiſes in queſtion, with re- Vile. Say & 
mainder over, levied a fine in Ocfaber 1701, and, in . . 379: 
Michaelmas tern following, ſuffered a recovery : and, to Sa. 341. as 
prove this, the chirograph of a fine was produced, im- 10 Mod. ge. 
porting, that Nathaniel Viſcount Say and Stie levied that | 
fine on the 23d Octaber 1701, and the exemplification of 
a common recovery was alſo ꝓroduced, which appeared 
to have been ſuffered on the 18th Nowember 1701; the 
ueſtion was, whether the cognizce of the fine had the 
rechold in him when the recovery was ſuffered? ? 
= lt was inſiſted by the plaiatif's counſel that he had 
not for that the fine given in evidence to make him ſo, 
was not in fact acknowledged, until the 2d of Marc 
1501, which was four months after the recovery was 
ſuffered : and, to ſupport this fact, they offered to pro- O 
duce, and prove, 1. the record of the recognizance, or F 
acknowledgment of the fine, under the hand of the Lord 
Chief Juftice Trevor, whereby it appeared, that the ac- 
knowledgment thereof was made and taken before the 
= ſaid Lord Chief Juſtice on the 2d day of March 1701, 
and not before. 2. That the acknowledgment of the fine 
was the very true acknowledgment or recognizance of the 
concord upon which the fine given in evidence paſſed, 
and upon which the chirograph of that fine was made and 
ingroiſed. And, 3. they offered to produce the files of 
the Court of Common Pleas of the acknowledgments of 
all fines in Michaelmas term 1701, whereby it would ap- 
pear that Lord Say and Sele did not acknowledge any fine 
whatſoever, of or in that term, at any time before the 
ſuffering the common recovery. Bnt the Court of Queen's 
Bench refuſed to admit any of the matters offered againſt 
the fine to be given in evidence, being of opinion, that 
no proof or evidence of the time of the acknowledgment 
of a fine ought to be admitted, contrary to, or againſt th 
Chirograph thereof; and that the record, which is the 
chirograph of the fine, cannot be falſified until it is va- 
cated or reverſed. On ; 


From 
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From this judgment a writ of erron was brought in the 
Houſe of Lords; and one of the errors aſſigned was, be- 
cauſe the records, and matters offered to be given in evi- 
de nce, were not admitted or allowed by the court to be 
given in evidence to prove the true time of acknowledg- 
ing the fine : in ſupport of which it was inſiſted, that as 
the fine was not in fact acknowledged until the 2d of 
| March, it could not transfer the freehold of the lands to 
the tenant to the præcipe, three months before the time of 
5 that acknowledgment; and that the plaintiff was admit- 
Ante, p. 18. ted to the proof of this fact, by the ſtatute 23 Eliz. c. 3. ,. 
5. which directs, that the time of the acknowledgment 
ſnall be certified by thoſe who take ſuch acknowledgment; 
for if a man cannot give in evidence the time of acknow- 
ledging a fine, in order to avoid deceit impoſed upon him 
by that fine, this ſtatute would anſwer no purpoſe. 
On the other ſide it was contended, that the caption of 
the fine ought not to be admitted againſt the record or in- 
denture of the fine; for it would ſhake all family · ſettle- 
ments, and introduce the greateſt uncertainty and con- 
fuſion in all conveyances by fines, upon which the moſt 
conſiderable eſtates in the kingdom depended; and that 
an attempt to ſet aſide a fine upon evidence was never be- 
fore made. That, in the indentures of all fines, the 
concord is recorded to be made in court; whereas the 
captions of the acknowledgments of all fines (except a 
very few) are taken out of court, either before the Lord 
I Chief Juſtice of the Common Pleas, or Commiſſioners in 
Vide infra, c. the country; and, upon a writ of error, no error can be 
* aſſigned in the caption varying from the record, as that 
would be an error contrary to the record: but if in the 
preſent caſe the fine was irregular, the proper method 
was to apply to the Court of Common Pleas where the 
ſame was levied, and not attempt in a ſummary way to 
invalidate it by evidence in ejectment. The judgment 
| was afhrmed. 1 e . 
Of the Pro- , When fines became a general mode of aſſurance, it 
. came neceſſary to render the levying of them a matter 
of the moſt public notoriety, on account of thoſe whoſe 
rights might be barred by not making their claim in due 
time. For this purpoſe it was enacted, by the 27 Ed. 1. 
Fc. 1. that the notes of all fines ſhould in future be openly 


read in the Court of Common Pleas at two certain days in 
| EE: one 


one 3 and that t during fuch 0d a. . would 


oeaſe. „ ::01:8meloog 5: 
By the 1 4 Hen. 2. 6 2400 1 d us ens ghet 
& That after. ingroſſing of every fine, it ſhall be ręad: and. 
<« proclaimed in open hurt the ſamtote nm and in three; 
4 terms then next following the ſame ingiofbng, in che. 
« ſame court, at four ſeveral days in gas RAINS @.dre 15 
< the ſame; time that it;is ſo read, „all Neagitgigoale:! das Af. 
Since the making; of böte teh ben ne 2 
indorſed on the oo ol. ans fine nd gr cidered as; 
Matters of record. uk nen ils bn goide zbem 218 
"By the words of the ftatute 4 Hes: f; df ongofihe Plans, 37%. 
terms, immediately ſubſequent. t0|that n which a Ane 
was levied, was, adigurged, the, prechawations w. 
— been ineffeckual, and this, defect νιν, not have, 
been ſupplied in he next term Wee ene dich 
ſtatute was paſſed 1 Mary, f De ing: * 2 
* All foes, ;: whereupon, the proclamation s..ſhou] d not, b 
4 reaſon of the; 3 of any . by. — = 
% duly made, ſhou{d..be, of as, g 0g dorens pits IN x 
< ſtrengths to all intents and purpoſcb, as if the term 
05 had not been adiourgad· 10. 30 1871 555 2 2d 1 
It has, been determined. by alli it ziert & that even r r 186. 
adjournment of part. of, a. term. — for by this oft, 519, 
act, becapſe it was a fayourable Jaws. a Gabe, une? 
y equity. | 401; BIT: 110010 381 2536; N gt 61443! 
By the 3¹ Eliz. - balt is enaQed, 1 t all fer 
ſhall te proclaimed only four times, that, is to lay, once 
in the term wherein they; are ingroſſed, and once in yer 


of the three teres holden next, Lear the ſame.ingroſſings, 
ee ſhall be of as 


15 y 
* * a ” 
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Rep. 86. b. 
akefield v. 
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time when the _ are e ſiting : ſo: that if the free Dyer 5 b. | 


or 


Ragy nad 's 


3 Leo. 206. 


— 5 Evid. 
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or after the end of term, or on a a Sunday, or other feſti- 
val diy on whith the court does not fit, "being dies non ju- 
ridicus, the proclamations will be all void. And ch Ute 
tlie proclamations ſhould be made on days which 
diet jurigict'; yet if the contrary appears on record, the 
lamations are void, as no Hverment can be admitted 
againſt the record. - 

An error in the pilumitions would: not however FRE 
ſtroy the validity-6i the fine, for it would ſtill enure as x 
fine at common law becauſe the fine taken ſeparately 
is one perſect mutter of record before” the proclamations 
are made, which binds the parties and the right of the 
land, and the proclamations are diſtin& and different 
_ From the fine; they and the fine being ſeveral matters of 

rd, for which reaſon exror in the one is not error in 
the other. Buteif the fine is erronedus the proclamations 
are then void, becauſe the fine is tbe principal, and your 
lato ſubjefts ve /in cs accid ems: * 1 bal 

the proclamations' on à fine be certified i in a ctr | 

by the cuffor brevium, and it appears by the certificat 
Ae wn the problatnations' ae mal le in one day, - 

er; and 

he proclamations® we anch 


du 
Wins the Spare AF EA the- oa: in- — * W 
ice of the Cuffts Brebium to be amended, according to 
the proclama in the Chirographer's' Office, - becauſe 
the Chirogra Cropper makes the proclamations, and is the 


principal officer as to Wheat, and The Cute! Brivium Ras 
only an abſfrad of them: e len 

When a fine with rockirtions 3 is — 1 in evidence 
the proclamations mũſf be examined by the roll, beedafe 


Buller N. P. f the chirographer ĩs not appointed by the ſtatute to copy 
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the 5 as 1 7 1s * copyrbe conCor. 
By the 23 3. enacted, That the | 
chirographer | — every "Fig "wits out à table of che 
fines levied in each county in that term, and ſhall affix it 
in ſome open part of the court of Common Pleas alk the 
next term; and ſhall alſo deliver the contents of each ta- 
ble to the ſheriff! of each county, who ſhall at the next 
aſſizes fix the ſame in ſome open place of the court. 
It was formerly a practice for one perſon to acknow- 
| ledge a fine in the name of another, -and in ſuch caſes 


| me: court of Star Chamber, vithin whoſe JuriſdiQion 


"Frauds: 


f m Hi; $% 


frauds of this kind were conſidered, could only puniſh 
the offender by impriſonment. But by the ſtatute 21 

Fac. I. c. 26. It is enacted, That all and every perſon 
and perſons who ſhall acknowledge any fine in the name 

of any other perſon, not privy or conſenting to the ſame, 

and alf be lawfully convicted thereof, ſhall ſuffer death 
without benefit of clergy. © © 
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At whit "Tine a Tine js tompleted, and "when it 
eo , 
A fine is com. Q IR Edward Coke in his comment on the ſtatute de 
pleted on the O mods levandi fines, ſays—* a fine is ſaid to be levied 
entry of the *© when the writ of covenant is returned, and the con- 
* 2 filver. «© cord and the king's filver duly entered; this maketh 
a st: ce the land to paſs, and from this ſhall the year and day 
«6 be accounted, albeit the fine be ingroſſed afterwards.” 
The modern method of levying a fine by firſt acknow- 
ledging the concord, then ſuing out an original writ, 
and paying the king's filver, has * riſe to a different 
mode of ex preſſing the rule laid down by Sir Edward 
Coke ; for a ſine is now ſaid to be completed upon the 
entry of the king's filver, and if any of the _— ie 
before the remaining parts of the ſine are perfected, ſtill 
the ſine will be valid. | . 
his principle has fo far prevailed, that the court will 
not prevent a fine from being completed after the king's 
ſilver is paid, if the parties are alive. | EY 
: Thus where a motion was made to ſtay the paſſing of 
Perty's caſe. a fine which was acknowledged by an infant of thirteen 
SIO FE years old, the court ſaid as the king's filver was paid it 
was gone too far. But they aſſigned the infant a guar- 
dian who had inſtructions to bring a writ of error to re- 


verſe it. | | | 
As the king's ſilver is not payable until the return day 
of the writ of. covenant, .it follows that if any of the par- 
ties die before that time the fine will be void. | 
: Thus where a writ of error was brought to reverſe a 
Wright v. fine levied by huſband and wife, and the error aſſigned 


— was that the writ of covenant upon which the fine was le- 
Cro. Eliz. vied, bore teſte the 10 Auguſt, 12 Eliz. and was returna- 


484. ble termine Michaelis eodem anno, which was the 27 Oëo- 

tk con. ber, the fine was acknowledged before commiſſioners, 
e on, and the wife died the 17th OHober, which was before the 

3 Med. 99. 2 

S. P. return of the writ of covenant. The fine was reverſed. 

Clements v. So where a writ of error was brought by the heir of the 

Langharne. wife of the cognizor, to reverſe a fine levied in Wales by 
72. 8 . +725 
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huſband and wife, the lands being the eſtate of the wife, Cookman v. 
and the error affigned was, that the wife died before the ST. Ra 
return of the writ of covenant. The fine was reverſed 463, f. P. ** 
without any difficult. ning Price v. Davis, 
In the ſame manner, where an application was made Comb. 57. 71, 
to the court of Common Pleas to vacate a fine, and it _ Fs 
appearing that the writ of covenant was ſued out and re- girket, 
turnable, after the death of one of the cognizors, the Barnes 220. 
court after hearing eounſel in ſupport of the fine, and 2 Wilſon 115. 
againſt it, ſaid, they would not in ſo plain a caſe. put the 
parties to the trouble and expence of a-writ of error, but 
vacated it; for the concord or agreement is to be made 
at the return of the writ of covenant, and if the part 
dies before that day there can be no agreement, but all 
muſti be void. ii n Jo lh dil %% n 
It follows from theſe caſes, that where the death of the 
cognizor before the payment of | the: king's ſilver can be 
proved without contradicting the record; the fine is erro- 
neous, and may be ſet aſide. But in conſequence of the 
Principle laid down in p. 38. if it appears upon the record 
that the king's ſilver was paid before the death of the cog- 
nizor, though in truth the fact be otherwiſe, the judges 
will ſupport ſuch a fine, and will not allow of any aver · 
ment that the cognizor died before the entry of the king's 
ſilver, becauſe that would contradict the recor. 
Thus where a man and his wife acknowledged a fine, =, at 
before. commiſhoners on the 26th of March 1621, the Hob. 330. 
wife died the 25th, and on the 28th compoſition was 9 8 
made in the Alienation Office, upon a writ of covenant 
which was returnable the preceding Hilary term, and , 
the king's ſilver was entered as of the ſame Hilary tem, 
aid ſo the fine was paſſed and ingroſſæd ; the heir at law — Ab. 
of the wife moved to have the fine ſet afide, but-upon de- Pyer A b. 
bate, the court reſolyed the fine ſhould; ſtand. 8. P. | 
80 where a fine was acknowledged by a- man and his Anonymous, 
wife on the 27th Detember, 1689, but by reaſon of King 2 Vent. 47. 
James's abdication, and his carrying away the great ſeal 
there followed a ſtay of proceedings at law, and the wo- 
man died on the 22d of February. The king's ſilver was 
paid as upon a writ of covenant in King Fawies's time, 
tho? no writ was then ſued out. Afterwards a writ of co- 
venant was purchaſed, returnable in the Miebaslmas term 
preceding, ſcaled. with the ſeal of King William and 


| Queen 


3 * 
6 . 


C2 
2 
* 5 
* 
4 
28 
2 


Harneis v. 
Miccletwaite, 
Barnes 214, 


ſilver is the pre-fine, or fine paid pro licentia alienandi, is 


28 Geo. I. 
Barber v. 
— 
Barnes 218. 


and the pre-fines paid between the 19th and 20th of May, 


the king's ſilver, or poſt-fine in his book, and on the writ 


Queen Mary, and the fine was ingroſſed as of Adichaelmas 
term, It was moved that this fine ſhould be vacated, but 
the court, aſter the cauſe had been twice argued, gave 
their opinion ſeriatim that the fine ſhould ſtand, as the 
entering of the king's filver, after the death of the parties 
Could not then be examined into, the fine being ingroſſed 
and completed as a fine of Aiabaslmas term. | 


entered by order of a judge, upon an affidavit of the 


'* © the firſt day of Eafter term 1754, returnable from the day 


) 


A fine was ſtopped at the king's filver office by a caveat 


death of a married woman who was one of the cognizors, 
and .an application was made to'the court, that the fine 
—_ paſs, notwithſtanding ſuch caveat. 
t appeared that the married woman died the day after 
the caption of the fine, and after the tgſe but before the 
return of the writ of covenant. It was inſiſted, that as 
the king's ſilver was not paid before the death of the wife, 
the ſine ought not to paſs. ' On the other fide it was con- 
tended, that fines were common aſſurances; that the 
acknowledgment made the fine complete; that the king's. 
filver was the fine pro licentia alienandi, which was the 
pre- fine paid at the Alienation Office, and for which a 
receipt was indorſed on the writ of covenant, and that it 
was no part of the poſt-fine, which was never collected 
until the fine was completed. The court after conſidera» 
tion were of that opinion, and ordered the fine to paſs. 
The doctrine laid down in this caſe, that the king's 


certainly wrong, and has heen contradiQed by the fol- 
lowing determination: 01176. 18 Int 
A fine was acknowledged before commiſſioners on the 
1gth of May, 1754. The. writ of covenant was teſted 


of Eafter in five weeks (19 May). It was compounded 


and after paſſing the return, warrant of attorney, and 
Cuftos Brevium Office, was brought to the King's Silver 
Office, on the 11th of June, and the clerk then entered 


of covenant. Hary Nun, the cognizor, died on the 
27th of May. A caveat to prevent the completing of this 
fine was brought to the King's Silver Office the 13th of 
Fune, before the record was made up in form, on behalf 
of John Nun, eldeſt ſon and heir of the cognizor. A rule 
22 | ] . to 
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to ſhew cauſe why that caveat ſnould not be withdrawn 
was made abſolute, and the court utterly exploded the 
notion which prevailed, undoubtedly by miftake, in the 
caſe of Harneis v. Miccletwaite, that the king's filver was 
the. pre- fine, or fi ne for licence to alienate; whereas the 
king's filver is the poſt- fine, or fine given pro licentia con- 
andi. The return of the writ of covenant was agreed 
to have been in the life time of Mary Nun, the cognizor ; 
and from that time the crown had a right to the poſt-fine, 
which was entered at the King's Silver Office, before any 


4 | caveat was entered againſt it: the making up the record 


in form, is a miniſterial act, not neceſſary to be done 
previous to the caveat, as the entry of the clerk of the 
king's filver was ſufficient. 5 6 | 

Although it muſt be very material in many inſtances to , fine 
fix the preciſe time when a fine begins to operate, yet it hegins to ope- 
is a ſubject reſpecting which very little is to be found in rate. 
dhe writers on law; but if:we reaſon by analo y from the 

| nature and effects of other judgments we ſhall be able to 
aſcertain this point. „„ | | 

The time when a fine is acknowledged is perfectly im- 
material in this reſpect, for we have already ſeen an in- 
ſtance where it was determined, that a fine began to ope- 
rate in Michaelmas term, although it was not acknowledg- 
| ed until four months afterwards. GFR e | 

The term in law is conſidered to many purpoſes as but Cro. Car. 
one day, and if a judgment be given at any time during 103. - 
the term, it relates to the rt day of that term, and is * Bulſt. 3a. 
confidered in law as having been given on that day; and Velverton 39. 
the firſt day of term is the eſſoin day, for the quarto die 
70 is only a day of grace. However if a writ is returna - 
ble on the ſecond or any other return day of the term, 
the judgment will then relate to that return day; for until 
the return of the writ, the judgment cannot poſſibl 
given. | | 
A fine being conſidered as a judgment, muſt, like _ 
all other judgments, relate to the firſt day of term in * 5 
which it is recorded, if the writ of covenant whereon it'r Bulſt. 33. 
is levied be returnable the firſt day of term, otherwiſe it 35: 
muſt relate to the return day of the writ of covenant; 
for, in levying a fine, there is no continuance of proceſs 
to retard the relation, as the licentia concordandi is ſuppo- 
ſod to be obtained on the return of the writ of covenant, 
and the concord immediately acknowledged. 
| in 


Ante p. 21. 


| Jenk. 250, 


Vol. 3. p. 
270, 


Vide Roll. 
Abr. Fine 


F. CC 


In ſupport of this propoſition I ſhall tranſcribe a caſe 
reported by. Fenkins, of which I preſume the authority 


will not, be diſputed, although the reporter has. not men- 
tioned when or by what court it was determined. 
A. covenants with B. to levy a fine Oct. Michaelis, 


& 1 Car. 1. A. acknowledges a ſtatute to C. 8th October 
* ſame year. The fine is levied according to the eove- 
<& nant, and the conuſance taken the 12th Oclober afore- 
cc ſaid. This conuſee ſhall avoid ſaid ſtatute by relation 


< to the day of the eſſoin, which was before the ſaid 8th 


day of October. 


In a note of Mr. Peer Wi lliams, it is ſaid, that if, 4. 


deviſes land, and levies a fine, and the caption and deed 


of uſes are before the will, but the writ of covenant is re- 
turnable after the will, this ſeems a revocation ; becauſe a 

fine operates as ſuch from the return of the writ of -cove- 
nant, and not from the caption ; and yet (ſays the re- 
porter) this is a hard caſe, ſince by the caption the party 


conuzor does all his part, and the reſt is only the act of 
the clerk or his attorney, without any particutr mallu 


tions from the party. 


Theſe paſſages, and the concluſions drown Fania the 
R, by which all other judgments are conſtrued, ſeem 
( Q.) No. 11, fully to prove, that a fine, whether it be acknowledged 
2 Burr, 711. / before or after the original writ, on which it is levied; is 
ſued out, will begin to nm from the return ſt of 


ſuch original v writ. 


7 
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my * i 


Fines execu- 
cutory. 


A next ſtep is to procure the execution of it by obtaining 
tue actual poſſeſſion of the thing recovered :; and for this 
W purpoſe the law has provided, that in all real actions, the 
perſon who recovers, ſhall have a writ of habere facias 
eifinam, directed to the ſheriff of the county in which 

the — are ſituated, commanding him to deliver the 
poſſeſſion according to the judgment. 1 0 

Fines having been at all times conſidered as judgments ante 
in adverſary ſuits, a writ of habere L ſeiſinam always p. 3. 


ces, the Fiber in order to avoid the trouble and ex- 
| ſuing out a writ of poſſeſſion, had in ſome in- Bac. Ab. 


This Facies gave riſe to the diſtinction between fine Co. Read. 2. 
execute 


legem in 
conſimili 


=—_ Þ TS 1 8. 


conſimili caſu, or in caſu proviſo. But the cognizee may 
Gilb. Ten. take thoſe things which the lord might ſeiſe or enter upon, 
122. without bringing any action, as a heriot, lands fallen by 
eſcheat, or may enter for an alienation of a tenant for 
life. | . „ 
2 Inſt. 469. Where the cognizee of a ſine executory has ſuffered a 


x Reeves ear and a day to elapſe from the time when the fine was 


_ levied, without ſuing out a writ of habere facias ſeiſinam, 
„he muſt then ſue out a writ of ſcire Facias, which may 

| 7 alſo be ſued out by the heir of the cognize. 
By this writ the ſheriff is commanded to warn the terre- 
tenants to appear and ſhew cauſe, if they can, why the 
cognizee of the fine or his heirs ſhould not have executi- 
on of the fine. And if at the return of the ſcire factas the 
terre-tenants do not ſhew ſome cauſe to the contrary, the 
plaintiff or cognizee becomes intitled of courſe to a writ 
of habere facias ſeiſinam. BEIT A n 
Shep. Touch. If the party to whom the eſtate is limited by a fine exe- 
* cutory be in poſſeſſion at the time when ſuch a fine is le- 
vied, he need not ſue out a writ of habere facias ſeiſinam; 
for in that caſe the fine will enure by way of extinguiſh- - 
ment, | | 
1 Rep. 97. a. If a ſine executory be levied of a reverſion depending 
on an eſtate for life, or years, or of a ſeignory, or any 
thing which lies in grant, they will paſs immediately, 
becauſe it would be impoſſible to give actual pofſeffion of 
| them. | Ni paper 
Booth age. Since the ſtatute of Uſes 27 Hen g. writs of poſſeſſion 
12 1 are never ſued out where ſinès are levied to uſes, for the 
P. og. l ſtatute executing the poſſeſſion to the uſe, the cognizee is 
immediately in poſfeſſion without attornment; and now, 
by the 4 and 5 Ann c. 16: attornment after a fine is be- 
come unneceſſary. HI 1 
Fines are agalfi divided into four ſorts. 1. Fines fur 
copnizance' de drvit come ceo. 2. Fines ſur cognizante* d. 
droit tantum. 3. Fines ſur conceſfit. 4. Fines ſur dine 
| grant & render. N 4 
Fines ſur cog- A fi ne ſur cognixance de droit come ceo q il a de ſon done 
rege ang is the beſt and ſureſt kind of fine; for the deforciant, in 
wit come cc order to keep his ſuppoſed coverrant with the plaintiff," of 
conveying him the lands in ' queſtion, and at the ſame 
time to avoid the formality of an actual feoffment, with 
livery of ſeifin; acknowledges in court a former feoff- 
ment 


«4 


n 3 


ment or gift in poſſeſſion, to have been made by him to 
the plaintiff; ſo that it is rather an acknowledgment 
of a former conveyance than a conveyance originally 
made; for the deforciant acknowledges, cognoſcit, the 


right to be in the plaintiff, or cognizee, as that which 


he hath de ſon done, of the proper gift of himſelf the cog- 
nizor-. | e 


33 


This ſpecies of fine has been called a feoffment of re- 1 Inſt. 50: b. 
cord; but this expreſſion is by no means accurate; for 1 Salk. 339. 


there are caſes in which a feoffment has a more extenſiv 
operation than a fine; and therefore Sir Milliam Blacb- 
flone has juſtly obſerved, that it might, with more accura- 
cy, be called an acknowledgment of a feoffment on re- 
cord. | i ce 


The form of this fine is: cc And the agreement is 
& ſuch, to wit, that the aforeſaid A. B. hath acknow- 


et ledged the aforeſaid manor, &c. to be the right of him 


the ſaid C. as that which the ſaid C. hath of the gift of 


« the aforeſaid A. and that he hath remiſed and quit- 


claimed from him the ſaid A. and his heirs to the afore - 


& faid C. and his heirs for ever.” + | 


e 3 Atk. 141. 
2 Comm. 348. 


This ſpecies of fine is executed, and therefore gives Co. Read. 2. 


the cognizee immediate poſſeſſion of the land. | 


| It alſo paſſes an eſtate in fee ſimple without the word 1 Inſt. 9. b. 


heits; for when the cognizor acknowledges the lands to 
be the right of the cognizee, it would be repugnant and 
oontradictory to his own acknowledgment to claim any 
eſtate in the lands in remainder or reverſion. Beſides, 
in every judgment a fee ſimple was recovered, and the 
cognizance or acknowledgment of the concord coming in 
_— place of a judgment, muſt have the ſame ef- 
-TODTS £15524 | | ö 


But if the concord is qualified by the expreſs words of 1 Salk. 3 


the parties, as if the lands are limited to the cognizee for 
life, or to the cognizee andthe heirs of his body, the fine 
will then only paſs an eſtate for life, or an eſtate in tail; 
for it would be abſurd that a greater eſtate ſhould paſs than 
that which the parties themſelves have limited; and the 
preceding donation or feoffment which is acknowledged 
in the fine, may as well be ſuppoſed to have been for 
life, or in tail, as in fee. - | 


A rent cannot be reſerved on a fine ſur cognizance de Bro. Abr. 
droit come ceo, or on any other fine which is executed; Lit. Fine, p. 
i | becauſe, 3% 


40. 


| 
| 
l 
| 
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| 
| 


Roll. Abr. 
Tit. Fine, 
(0) n. 10. 


Fines ſur cog- 
nizance de 
Aroit tantum, 
2 Comm. 353. 


Co. Read. 3. * 


mainder or reverſion; and it is then called a fine upon 


© the term of the life of the ſaid G. of the inheritance of 


e made, and which, after the deceaſe of him the ſaid 


1 Iaſt. 9. b. 
2 Bac, Abr. 


524 


when it became uſual to procure a feoffment of the lands 
firſt, a writ of poſſeſſion became unneceſſary, which 


Co. Read. 3. 


JJ A 1 » 
becauſe, as the cognizance ſuppoſes a preceding gift, tire 
cognizor cannot reſerve to himſelf any thing out of lands, i 
whereof he has already conveyed away the abſolute pro- 
perty; ſo that the reddendum comes too late, when a prece- 
dent abſolute gift without any ſuch reſervation is before 
M___m=_S. 5555. pt on 

But if an eſtate for life only be conveyed by the fine, 
the cognizor may then reſerve a rent with a clauſe of 
diſtreſs; becauſe, not having acknowledged the entire 
and abſolute property to be in the cognizee, it is not re- 
pugnant to reſerve a rent out of it. 

ines fur cognizance de droit tantum, or upon acknow- 
ledgment of the right only, without the eircumſtance of 
a preceding giſt by the cognizor. This ſpecies of fine is 
generally ufed to paſs a reverſionary intereſt, which is in 
the cognizor; for of ſuch reverſions there can be no fe- 
offment or donation with livery ſuppoſed, as the free hold 
and poſſeſſion during the particular eſtate is veſted in a 


This fine may alſo be uſed by a tenant ſor life, in order 
to make a ſurrender of his life eſtate to the perſon in re- 


ſurrender. . 5 

The form of it is: And the agreement is ſuch, to 
« wit, that the aforeſaid A. hath acknowledged the afore- 
« ſaid tenements, c. to be the right of the ſaid B. and he 
% hath granted, for himſelf and his heirs, that the afore- 
« ſaid tenements which V. R. and M. his wife hold for 


«« the ſaid A. on the day on which this agreement was 


4 E. ought to revert to the ſaid A. and his heirs, ſhall, 
« after the deceaſe of the ſaid G. entirely remain to the 
« ſaid B. and his heirs for ever.“ 7 | 
This fine is executory, and paſſes a fee ſimple without 
the word heirs. It ſeems to have been the moſt antient 
ſpecics of fine; for the demandant was obliged to follow 
the rules of law, and ſuc out a writ of poſſeſſion : but 


robably gave riſe to fines ſur cognizance de droit coms ceo. 
If there be a tenant for life, remainder for life, and 
the firſt tenant for life levies a fine to the perſon in re- 
mainder 


MH e 25 


mainder ſur cognizance de droit tantum, it will operate 

merely as a ſurrender of his eſtate for life; becauſe, by 

this fine, the tenant for life only acknowledges all the 

right which he has in the lands to belong to the perſon in ; 
remainder. But if in this caſe the tenant for life had le- 1 
vied a fine 2 cognizance de droit come ceo, Ce. it would Vide infra 'Y 
create a forfeiture of both their eſtates, and the perſon in ch. 14. 

reverſion might enter immediately; becauſe a fine ſur 

cognixance de droit come ces, &c. is always ſuppoſed to paſs 

an eſtate in fee ſimple, unleſs the contrary is expreſsly 


mentioned; whereas a fine ſur cognizance de droit tantum a 
only conveys all the right which the cognizor has, and 
no more. 3: $5 s Om | 


A fine ſur 2 is where the cognizor, in order to Fine ſur con- 
make an end of diſputes, though he acknowledges no pre- ce/t, 
cedent right or gitt, grants to the cogn!zee an eſtate de * Comm. 353. 
novo, by way of ſuppoſed compoſition,. which may be ei- Cam A. 
ther an eſtate in fee, in tail, for life, or even for years.).,,,, / LD 
The . form of this fine is:“ And the agreement 1% „ 'N 
„ ſuch, to wit, that the aforeſaid A. hath granted to the 
« aforeſaid B. the aforeſaid tenements, &c. to hold for 
e ſixty-one years.” It is executory, and therefore the 
cognizee muſt ſuc out a writ of poſſeſſion. rn 

A fine ſur done grant & render is a double fine, com- Pine ſur done 
prehending the fine ſur cognizance de droit come ceo, and grant et ren- 
the fine ſur conceſſit. It is uſed in order to create particu- 4er, 2 Comm. 
lar limitations of eſtates ; whereas the | fine ſur cogni- 333 · | 
Zance de droit come ceo conveys nothing but an abſolute 
eſtate, either of inheritance, or at leaſt of freehold. 

In this fine, the cognizee, after the right is acknow- 
ledged to be in him, renders or grants back to the cogni- 
zor ſome other eſtate in the lands. SP | 

The form of this fine is: And the agreement is 
4 ſuch, (to wit) that the aforeſaid A. hath acknowledged 
the aforeſaid tenements to be the right of him the ſaid 
3. as thoſe which the ſaid B. hath of the gift of the 
* aforeſaid A. and thoſe he hath remiſed and quit-claim- 
ed from himſelf the ſaid A. and his heirs for ever, 
(warranty from the cognizor :) and, for this acknow- 

* ledgment, remiſe, quit-claim, warranty, fine and 
agreement, the ſaid B. hath granted to the ſaid A. the 
* aforeſaid tenements, &c. and this he hath rendered to 
him, in the ſame court to hold the ſaid tenements, 
ec. to the ſaid A. and * heirs of his body.” 

| 2 In 


— 


Tey's caſe, Thus, where huſband and wife levied a ſine to A. and 


Co. Read. 11. In a fine of this ſort the render muſt be made of the 
2 Roll. Abr. lands demanded in the original writ,-or of ſomething iſ- 
3 ſuing out of thoſe lands. Thus if the cognizance be 
made of the manor of Dale, the cognizee cannot make a 
render of the manor of Sale; or if the cognizance be made 
of the third part of a manor, the render cannot be of the 
whole manor, becauſe the court can only determine the 
right of that about which the parties contended, and 
which was demanded in the original writ: but if the 
cognizor acknowledges all his right in the lands to be in 
the cognizee, and the cognizee in return grants and ren- 
ders to the cognizor a particular eſtate in the land, or a 
rent or common out of it, the render is good, becauſe the 
determination entirely refers to the things in diſpute, one 
party taking the ultimate property of the land, and the 
other a particular eſtate in it; all which is comprehend- 
cdi in the original writ. e = 

Co. Read, 6. It follows from the ſame principle, that the lands muſt 
| be rendered in the firſt inſtance to ſome perſon named in 
Ante p. 28. the original writ : but an eſtate may be rendered to a per- 
ſon not named in the original writ, by way of remainder, 
as well as in any other kindof concord. . 3 
Co. Read. 6, A fine 1 done grant & render is executed as to the firſt 
part, and executory as to the ſecond; for, if the firſt 
part was not executed, it would be void; as the cognizee 
can have nothing to render to the cognizor until he is in 
2 rh 36 | 
Shep. Touch. This ſpecies of fine being generally uſed to create par- 
88 ticular limitations of eſtates, is eonſtrued rather as a pri- 
vate deed or conveyance than as a judgment in an ad- 
verſary ſuit; and therefore it need not have ſuch a pre- 

ciſe form as other fi nes. 1 
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5 Rep. 38. B. and the heirs of A. of the manor of Layer de, la Hay, 
Layer Britton, and of feveral other manors, and a great 
number of acres of land, meadow, paſture, c. in Layer 
de la Hay, Layer Britton, &c. and in this fine ſeveral 
grants and renders were made. In the third render the 
manors-of Layer de la Hay, and Layer Britton, et tene- 
menta prædicta in Layer de la Hay, and Layer Britton, 
weze granted and rendered to the huſband and wife, and 
ofthe heirs of the huſband ; and by the fourth render 
115 acres of land in Layer Britton were granted, and ren- 
dered to the wife in tail, 23 | ; os 

After 


EFT MEE © Ss 87 


* 


1 


After the death of the huſband, his brother and heir 
brought a writ of error, and aſſigned for error the repug- 
nancy between the third and fourth render ; for, by the 
third render, all the lands in Layer Britton were granted 
to the huſband and wife, and to the heirs of the huſband; 
Land, by the fourth render, part of the ſame tenements 
were granted to the wife in tail; ſo that the ſame lands 
= were granted to two different perſons, which was repug- 
nant and erroneous. It was obſerved, that a fine was of 
the ſame nature as a judgment, and as Bracton ſays, 
I Oporret ut res certa deducatur in judicium. But the court 

reſolved, that the fourth render, as to that which was 
SS contained in the third render, ſhould be of the ſame. 
condition and quality in conſtruQtion, as a charter or 
other conveyance between party and party, and need 
not have ſuch a preciſe form as a writ or judgment; and 
therefore, that the fourth render was good, and ſhould. 
invalidate the third render as to the 115 acres. 

If lands be rendered by fine.to a perſon and his heirs, 
the lands are thereby immediately bound; and although 
he perſon to whom the render is made dies before execu- 
tion, yet his heirs will have the lands; for the fine hav- 
ing been levied in the lifetime of the parties, the lands 
were ſo bound by it, that it could not be altered. n 

In a fine ſur done grant & render, the cognizee is but 1 fn ſur doxe 
an inſtrument, who has a ſeiſin only for an inſtant, which grant and 
is not ſufficient to intitle his ua to dower ; however render gives a 
this fine operates as a feoffment, and re-enfcaffment, Taff. _— 
and gives a new eſtate : ſo that if a perſon, ſeiſed of an * 3 % 
eſtate, ex parte materna, levies a fine fur done grant & 
render, and takes back an eſtate to himſelf and his heirs, 
the nature of the deſcent is thereby altered, and the eſ- 
tate will thenceforth deſcend to his heirs ex parte pa- 
terna. | ES 
Thus where J. $. was ſciſed of lands x parte materna, Price v. Lang» 
| and he and his wife levied a fine to F. M and J. D. and ford, 1 Show, 
they by the ſame fine granted and rendered the ſame Rep. 92+ 
lands to the uſe of the ſaid F. S. and his wife, and the — 
heirs of their two bodies, remainder to the right heirs of Rep. „ 
FJ. S. The huſband and wife died without iſſue, and the Holt. 253. 
queſtion was, whether this remainder deſcended to the 
2 of the part of the mother, or of the part of the fa- 

3 * | ww 2 
| It 


1 Rep. 156. a. 


* 


1 Salk. 590. 
2 P. Wms 139 
2 Wilſ. 19. 


1 


It was argued on the one ſide, that this ſeiſin of the 


cognizee was merely fictitious: for if the cognizee had a 


term for years in the land, it would not be merged : that 


it was like the caſe of the ſurrender of a copyhold into the 


hands of the Lord, who was thereby only a mere inſtru- 


ment; therefore that nothing was altered by the fine, but 


the eſtate remained as before. | | 

On the other ſide it was contended, that the cognizec 
could not render the eſtate, unleſs he had' it in him, and 
that the grant and render operated as a feoffment and re- 
enfeoffment. 0 | 

The court held that the eſtate was once in the cognizee, 
otherwiſe he could not give it back : that the grant and 
render was a conveyance at common law, and made the 
cognizor a new purchaſer, as much as a feoffment and 
re-enfeoffment ; ſo that the remainder deſcended to the 
heirs on the part of the father. | 

It is obſervable, that this 1s the only ſort of fine which 
2 a new eſtate; for if a perſon, ſeiſed ex parte materna, 


evies a fine ſur cognizance de droit come ceo, and either 


makes no declaration of the uſes of it, or declares it to 
be to the uſes of himſelf and his heirs, the lands will ſt ill 
deſcend ex parte materna, becauſe it is ſtill the old uſe, 
which, conſiſting in truſt and confidence, will follow the 
nature of the land, and will deſcend as the land would 
have deſcended if no alteration had been made; and 


it is totally immaterial whether the uſe be expreſsly 


declared upon a fine, or permitted to ariſe by implica- 


tion. 
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CHAPTER V. 


In what Courts, and before whom, a Fine may be 
levied. 


* of king John. 37 : | 
| Fines were alſo levied in all the courts at Meſtminſter, Dugd. Orig. 


number of records which have been publiſhed in Spelman's 893 


Gloſſary, and by Dugdale and Maddox. N 


| / 1 2 o. 364. 
From the time of the appointment of juſtices in Eyre IR, 75. 
by Hen. 2. fines were afuall levied before them, on ac- Maddox. 
count of the pre-eminence of their court, over the caunty Exch. 145, 
courts ; and Madgex has preſeryed ſeveral concords of No. 365, 366. 
fines which are expreſſed to have been levied, coram ab- 367, 3 — 
a - L. veſbam Jebenne de Munmul, Ac. juſticiariis itin- Abe 7 * : 
In conſequence ef the fixed reſidence of the court of Court of Com- 
Common Pleas at WP miner by magng charta, fines mon Pleas, 
were thenceforth uſually levied in that court, becauſe 4 Inſt. 99. 
therein only could real actions be commenced ; how- | 
ever if a record was removed by writ of error from the 
court of Common Pleas into the court of King's Bench, a Denſhall 
compoſition of the ſuit might ggke place there, by which . oe 
means a fine might be levicd in that court. 1 | 
It is enacted by the ſtatute de modo lewandi fines, that Inft. 515. 


fines ſhall be levied in the court of Common Pleas, or be- 


fore juſtices in Eyre, and not elſewhere, and that a fine! 


| ſhall not be levied unleſs all the juſtices are preſent. But 9 
Sir Edward Cote ſays, that the latter part of this ſtatute Co. Read. 3. 


was 
0 Glany, 1. 8.6. $o 


# 3 m- © 2B 


was repealed by implication by the ſtat. 4 Hen. 7. ſo that 
now a fine levied in the court of Common Pleas before 
two juſtices is conſidered to be equally valid, as if all the 
judges were preſent. | | 

2 Inſt. 514. An opinion is adyanced by Sir Edward Coke, that a fine 
Co. Read. 8. cannot now be levied ſo as to have the force of a final 
concord in any court but the Common Pleas ; and there- 
fore that the king cannot now, in contradiction to this 
negative ſtatute, grant a power to hold pleas for'the pur- 
poſe of levying fines. He ſeems alſo to have been 
opinion, that ſince this ſtatute, fines cannot be'levied in 
any inferior court, unleſs the privilege of holding my 
court has been confirmed by act of parliament ; but this 
is certainly a miſtake, for fines, may till be levied in in- 
ferior courts, as will be ſhewn in a ſubſequent part of this 
-,_ Chapter. ES . e 
Lord Chief { The Lord Chief Juſtice of the court of Common Pleas 


* 


Juſtice of | may alone take the acknowledgment of a fine out of court, 

— Common | a ptivilege peculiar to that office, and which ſeems to be 

* „ derived from cuſtom and uſage, for it does not appear 

2 Inſt. 512. that this power is given to the Lord Chief Juſtice by any 

Co. Read. 9. ſtatute— Capitalis juſticiarius de banco ſolus per prerogati- 

Crom. Jurild. vam officit 1 poteſt capere recogni tiones ſinium, abſque de- 

Dove © 24. b. drmus poteflatem. 5 . 

Year Bock 3 „ If the Lord Chief Juſtice of the court of Common 
Hen. 6. 21. Pleas be a party to the writ, he cannot take the acknow- 

Dyer 220. b. ledgment of that fine, quia judex in propria cauſa. This 

rule extends to all other judges and commiſſioners. 

Of the avrit It appears from Glanville, lib. 11. c. 1. that the ſuitors 

of dedimus po- in the curia regis were at all times allowed to proſecute 

ee their cauſes by attorney, who was called reſponſalis ad lu- 

1 Reeves 154 | | 

crandum vel perdendum; and a plea. might be thus com- 

menced and determined, whether by judgment, or by fi- 

nal concord, as effectually as by the principal himſelf. 

Per procuratorem itaque talem poteſt placitum illud deduci in 

curia ei terminari, ſive per judicium, five finalem concordi- 

am, adeo plene et firmiter ut per eum qui alium loco ſuo in- 

de poſutt. | LT 

1.0 POWER: of this rule fines were frequently levied 

No. 36 by attorney, and in the Formulare Anglicanum there are 

256. ſeveral records of fines which appear to have been levied 

| by attorney, the chirograph being worded in this manner 

— Hac eſl finalis concordia fatta, &c. inter Thomam de 

V Preſion 
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“ cording to our 


. oo 2. 41 

Preflon per Alexandrum Wallenſem, paſitum loco ſus ad lu- 

7 7 perdendum et 1 < Se. 7 practice 

was productive of ſeveral frauds (a); and therefore the 

ſtatute de mods levandi fines enacted, that the parties to 2 

fine ſhould. appear perſonally in court, that the judges 

might have an opportunity of examining into their age 

and capacity. 2 e 
The great inconvenience of compelling old and infirm 


perſons to travel from the moſt remote parts of the king- 


dom to Meſiminſier, produced a regulation, which is uſu- 


2 ally called the ſtatute of Carliſſe, but which in fact, is a 


writ addreſſed by Edward 2. to the judges for their go- 15 Ed. 2. 
vernment in taking the acknowledgment of fines. It or- 


- dains, that all parties who would acknowledge or render 


their rights or tenements to another by fine, ſhould ap- 2 Reeves 25. 
pear perſonally before the juſtices, ſo that their age, 2 Inft. $12. 
idiocy, or any other defect might be judged of by them. | 

« Provided notwithſtanding, that if any perſon be by 
cc age or impotence decrepit, or by caſualty ſo oppreſſed 
and withholden, that by no means he is able to come 
& before you in our court, then in ſuch caſe we will that 
«© two or one of you by aſſent of the reſidue of the bench 1 
«« ſhall go unto the party ſo diſeaſed, and ſhall receive Mi 
é his cognizance upon that plea and form of plea that 4 
* he hath in our court, whereupon the ſame fine ought 


A to be levied: and if there go but one he ſhall take 


* with him an abbot, a prior, or a knight, a man of 


good fame and credit, and ſhall certify you thereof by 


the record, ſo that all things incident to the ſame fine 
being examined by him or them, the ſame fines ac- 
former ordinance may be lawfully le- 
« vied.“ | 


(a) There is an inſtance in the Rolls of Parliament 18 Ed. 1. 
No. 9. vol. 1. p. 22. where a perſon complains, that having demiſed 
certain Jands to another, for twelve years, and agreed to levy a fine, 
to confirm the demiſe he appointed a friend of the leſſee's as his attor- 
ney for that purpoſe, who acknowledged a fine of other lands to the 
leſſee and his heirs for ever, et idem Mattheus poſtea tuliſſet quod- 
dam breve de conventione verſus ipſum Willelmum de prædidto ter- 
mino affirmando, prout idem Mattheus fecit ipſum Willelmum quen- 
dam attornatum ſacere, ad finem illum levandum coram jufliciariis 
de Banco; prædiſtus Mattheus tamen fecit et procuravit erga attor- 
natum illum qui fuit de notitia et amicitia ſua, quod idem attornatus 
recognovit alia tenementa que fuerunt ipfius Willelmi, et in ſcripto in- 
ter eos confecto non contenta, &c. | 1 
| | : n 
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In conſequence of this regulation, a ſpecial commiſſion 


iſſues out of the court of Chancery, called a writ of dedi- i 


mus poteflatem directed to a certain number of eommiſh- 
1 reciting that a writ of covenant is depending be- 
fore the juſtices of the court of Common Pleas, between 
eertain perſons therein named, who are incapable from 
infirmity of appearing perſonally before the court, and 
„ the commiſſioners to take the acknowledg- 


ment of the ſaid parties concerning the matters contained 


in the writ, and directing them to certify ſuch acknow- 
ledgment under their hands and ſeals to the court of Com- 
mon Pleas. 5 | 


Earl of Bed, The commiſſioners in a writ of dedimus poteflatem made 


ford v. Foſter, their return in theſe words : executio iflius commiſſionts pa- 
1 Roll. Abr. fer in quodam panello huic commiſſioni annexo,” where it 
79% ought to be in guadam ſchedula, and it was reſolved not 
to be crroneous, for it would have been ſufficient if they 
had returned—executio patet in hac annex. or even if they 


had returned the concord under their hands and ſeals, 


without any words. | 
Although this writ ſtill appears to be granted upon a 
ſuggeſtion of infirmity in the parties, yet ſuch ſuggeſtion 


is ſeldom true, the writ being uſually obtained to ſave the 
expence or inconvenience of a journey to Maſiminſter, 8 


for the purpoſe of {cvying a fine in vacation time. 
Bro. Ab. Tit. The ſtatute of Carliſle only gives authority to two of 
Fine 120, the juſtices, or to one of them attended by an abbot or 
Co. Read. 9. knight, to take the acknowledgment of fines ; but not- 
Vent. 39. withſtanding this reſtriction, writs of dedimus poteſiatem 


were frequently directed to perſons of inferior quality, 


Wilſon 78. | from whence many abuſes aroſe, which gave riſe to a 
rule of court, Paſch. 43 Eliz. by which it was ordered 


that no writ of dedimus poteftatem direQed to commifhon- 


ers, to take the acknowledgment of any fine ſhould be 
received or recorded, unleſs the acknowledement was ta- 
ken by ſome of the juſtices of the one bach or other, or 

| barons of the Exchequer, or ſerjeant at law, or knight 
who was of the quorum.—Cuſtom has however ſo far pre- 
vailed againſt the poſitive authority both of the ſtatute, 
and of this rule, that although a knight 1s always named 
in a writ of dedimus poteſlatem, yet he ſeldom is one of 
thoſe who take the acknowledgment of a fine. = | 

| e 
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The commiſſioners appointed by writ of dedimus potefla- Ante p. 27, 
tem are directed by the ſtatute 23 Eliz. c. 23. .. 5 to cer- | 
tify the acknowledgment of the fine within twelve months 
| after it is taken, and alſo to certify the year and day 
' whereon the ſame was acknowledged. | 
| If the commiſſioners, in a writ of dedimus poteſtatem, Fitz. N. B. 
| lefuſe to certify the acknowledgment of a ſine purſuant to 246. 

this ſtatute within twelve months, a certiorari may be 
awarded againſt them, reciting the ſubſtance of the writ 
of dedimus poteſtatem, and the acknowledgment of the 
fine, commanding them to certify it; and in caſe of 
their refuſal, an alias, a pluries, and an attachment, 
will iſſue againſt them. | | a 

If the commiſſioners die before they have certified the Idem. 
acknowledgment of a ſine, their executors muſt certify it 
upon a certiorari; and, in caſe of their refuſal, the ſame 

eſs lies againſt them as againſt the commiſſioners. 

If a writ of dedimus pans be directed to two perſons Downes v. 
jointly, and only one of them takes the acknowledgment Savage, 
of the fine, it will be erroneous: | Oro. Elis. 

If a perſon has ſeveral writs of covenant depending phy. N. B. 
againſt ſeveral perſons in different counties, he may have 3273 © 
a writ of dedimus poteflatem, directed to commiſſioners to | 
take their acknowledgments ſeverally. | 

A writ of dedimus — was awarded, to take l 
acknowledgment of four perſons to the ſame fine. The Cre. Elis. 
commiſſioners returned the acknowledgment of three of * 
the perſons only. The court reſolved that the fine ſhould 

aſs as againſt the three perſons who had acknowledged 
it; and that the name of the fourth perſon ſhould be era- 
| ſed out of the writ of covenant and dedimus poteſtatem. 

It was reſolved in the ſame caſe, that if a writ of dedi- 
mus poteſtatem be awarded to take the acknowledgment 
of three perſons to the ſame fine, the commiſſioners need 
not take the acknowledgment of all the three perſons at 
the ſame time, but may take the acknowledgment of 
one of them at one time, and of another of them at ano- 
ther time. a 6 | d 1 8 

The writ of dedimus poteſſatem recites, that a writ of Shep. Tou. 
covenant is depending between the parties, and therefore 5: | 
ſhould bear date after the writ of covenant. Co. Read. 9. 

Thus a writ of error was brought to reverſe a fine levi- 8 * 

ed at Chefter, becauſe the teſte of the writ of dedimus ps · Goburn v. 
. late Wright, 


[ 


| 


"Fc ß 


Cro, Elis. zeftatem was prior to the teſte of the writ of covenant ; 


73; erty, And it was held to be a manifeſt error. 
Ries, But if the writ of dedimus poteftatem be teſted on the 
x Roll. Abr. ſame day with the writ of covenant, the fine will be 


794. valid. 


Arundel v. Thus where a writ of error was brought to reverſe a 


Arundel, fine, becauſe the writ of dedimus poteſtatem was teſted on 
Cro. Eliz. the ſame day with the writ of covenant, which was con- 
677. tended to be erroneous, begauſe the writ of dedimus po- 


| Cro. Jac. 11. zetatem recites, that the writ of covenant is Ne * 
C- 


R . „ b. . , . . 
ROO whereas the writ of covenant could not be ſaid to be 
pending until its return. But the court were of opinion that 


this was no error, for the writ of covenant may be ſaid to 


be depending immediately on the purchaſe of it; and if 


a ſtranger ſhould buy the lands before the return of the 


writ of covenant, it would be champerty. 


The judges of aſſize may, in their circuits, per conſue- 


| { tudinem regni, take the acknowledgment of fines without 


any writ of dedimus poteftatem, on account of the great 


confidence which the law places in their judgment and 
integrity (): in ſuch caſes, however, a writ of dedimus 
poteſtatem ought to be ſued out, bearing date before the 
acknowledgment of the fine; although, if the writ of de- 


dimus poteflatem is teſted after the date of the acknow-. 


ledgment, ſtill the fine will be ſupported. 
Argentony, Thus where a writ of error was brought to reverſe a 


| Weſtover, fine, and the error aſſigned was, that it appeared upon 


Cro. Elia. record that the acknowledgment of the fine was taken by 
27$- Chief Baron Manwoad on the 27th of March, and the 


writ of covenant and dedimus poteſtatem were teſted on the 
9th of April, ſo that the acknowledgment was taken with- 
out any authority; and by the ſtatute 23 Eliæ. the day of 
the acknowledgment ought always to be certified ; but 
the court over-ruled this objection, ſaying it was good 


fines. | 


It is the duty of all thoſe who are appointed commiſh- 


into their counties to take the acknewledgment of fines, 


enough, and that otherwiſe they ſhould reverſe many 


oners in a writ of dedimus poteſlatem, to inform themſelves , 
by means of ſome people of credit, that the perſons who: 
| | (7 af . acknowledge 
(% There is a petition in the rolls of parliament 28 Bdw. 3. 
No. 26. vol. 2. p. 261. from the Commons beyond Trent, praying 
that a juſtice of one or the other bench ſhould come twice each year 


1 
. 
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acknowledge a fine before them are really the parties) e 
named in the original writ... They ſhould alſo. be ex 
| tremely attentive in examining whether there be any mar- 
| ried woman, infant, idiot, or lunatick, among the par- 
ties to the ſine, as they are liable to be ſeyerely | puniſhed | | 
by. the court of Common Pleas, for any ft ud or wilful þetty's caſe, 
neglect in the execution of the truſt repoſed in them by þ Freem. 78. 
that court. ng ing 210 ng 243 2301 by 
By a rule of the court of Common Pleas made in Hil. Rules of Court 
13 Geo. 1. it was directed, that no fine acknowledged Nr, raw 
before commiſſioners ſnould be; allowed to paſs, unleſs, pr . 
| TY by dedimus po- 
| ſome perſon who was preſent when the fine was acknow A ;z4atem. 
ledged, ſhould appear perſonally before the Lord Chief Wilſon 33. 
Juſtice of the court, and be examined upon oath touchin 7 Dean v. 
the execution thereof. .. penn pht nets 3 
This rule having bee experience to be at: 43+ 
tended with inconveniencies, and not having anſwered 
the good purpoſes for which it was intended, the court 
made the following rules ng | 
Hilary 17 Ges. 2. It is ordered, that inſtead of an Wilſon 35. 
« oath made wive voce of the due acknowledgment of 
| « fines, an affidavit in writing on. parchment. ſhall Y 


made and annexcd to every fine, in which the perſon 
making the ſame ſhall ſwear that be knew. the partie 
SS << acknowledging fuch fine; that the ſame was duly ſign- 
c ed and acknowledged, that the party or parties ac- _ 
% knowledging, and alſo the commiſſioners takin — "Sat 
t ſame, were of full age and competent underſtanding; Tl 
that the feme coverts (if any) were ſolely, and ſeparately 
* examined apart from their huſbands, and freely and 
voluntarily conſented to acknowledge the ſame; and 
„that the cognizor or cognizors, and every of them, 
„knew the ſame to be a fine to paſs. his or their eſtate or 
<< eſtates, which fine, together with ſuch affidavit annex- 4 
* ed, ſhall be tranſmitted to the Lord Chief Juſtice, o, 
s ſome other juſtice of this court, for his allacatur there- 
« on, and ſuch affidavit ſhall remain annexed to ſuch 
* fine, and be left with the ſame. in the proper office : 
and it is ordered, that every ſuch: affidavit, except 
«© where the perſons, at the time of their acknowledging 
« the fine, are in Ireland, or ſome other parts beyond 
* the.ſcas, ſhall be made by ſome attorney of the courts 
% of Weſtmin/ter- Hall.” | 
| 1 Hilary 


& ol ſuch fine, that ſuch raſure or interlineation' was made 


Barnes 219. 


Heathcock v. 


Barnes 217. 


day v. Smith. 
Barnes, 217. 


Seton v. Sin- 


2 Black. Rep. 


'» Hilary 26, 27 G. 2. It is ordered, that in the afh- 
davits made in purſuance of the preceding rule, the 
„ perſon or perſons ſo making the ſame ſhall ſwear, that 
ce the fine was duly- figned and ackno 1 ledged upon the 
day and year mentioned in the caption ; and if there 
«6 be any raſure or interfineation in the body or caption 


before the party or parties ſigned the ſaid fine, and 
„ before the caption was figned by the commiſſioners.” 
Where fines have heen acknowledged out of the king. 
_ the judges have remitted' the ſtrictneſs of theſe 
rules. b 2 BE i 1 LAME 1 
Thus the Lord Chief Juſtice, aſſiſted by Mr. Juſtice 
Clive, made an order, that a fine ſhould paſs as to two of 
the cognizors, conſidering the particular circumſtances of ä 
the caſe, notwithſtanding' the ſame was not ſigned by 
them. One of the commiſſioners attended and made 
oath, that this fine was duly acknowledged before him, 
and another commiſſioner by the cognizors at Naples in 
Italy, that the parties were of full age and good under- 
ſtanding: that the married woman was examined apart 
from her huſband, and freely conſented. The fine being 
taken from perſons beyond ſeas, it was not within the 
order of the court, requiring an affidavit ; and the fign- 
ing of a fine by the cognizors is not abſolutely neceſſary. 
Two fines taken at Hamburg, where the cognizors re- 
ſided, were ordered to paſs by all the four judges, upon 
an affidavit by a commiſſioner, of the due execution of 
each fine ſworn before a clerk in the Chancery of the city 
of Hamburg, and authenticated by his certificate or at- 
teſtation as a notary publick. | ds 
A fine was taken before Prentice, an attorney, and 
Prentice, a tradeſman, as commiſſioners. Prentice the 
attorney died without making the proper affidavit of the 
acknowledgment of the ffne. One of the cognizors be- 
came a bankrupt, abſconded, and did not ſurrender with- 
in the forty-two days, as required by the ſtatute. The 
fine was ordered to paſs, on an affidavit of the due ac- Ml 
knowledgment of it by Prentice the tradeſman, notwith- 
ſtanding the general rule requiring ſuch affidavits to be 
made by attornies. 2 ; . 
A fine was taken at Edinburgh, and was regular in 
every reſpe&, except that it was not taken in * 
ence 


Ft f 


ſence of an attorney of any of the courts of }e/ftminfler> 
Hall, who might have made the uſual affidavit of its 
having been —— taken. An affidavit was made by Seton 
—_= thc demandant, that there was no ſuch attorney in or 

near Edinburgh; and the court, on the motion of ſer-= 4 
jeant Davy, who cited Say v. Smith, allowed the fine. | 
By the ſtatute 34, 35 Hen. 8. c. 26. J. 40. it is enaQed, Courts of 
That fines ſhall and may be taken before the juſtices of Great Sefton: 
| Wales, of lands, tenements, and hereditaments, ſituated in Vale. 
within their juriſdiction, by force of their general com- | 
miſſion, without any writ of dedimus poteſtatam, to be 

ſued for the ſame, in like manner and form as is uſed to 
be taken before the king's Chief Juſtice of his Common 
Pleas in Sagiond ù ] Äi?m „ 

And alſo, F 41. That all fines levied before any of 
the ſaid juſtices, with proclamation made the ſame ſeſſion, 
that the ſaid ſine ſhall be ingroſſed, and in two other great 
ſeſſions, then next to be holden within the ſame country, 

ſhall be of the ſame force and ſtrength, to all purpoſes, as 
fines levied with lamations be of, that be levied 
before the juſtices of the Common Pleas in England. 

By the ſtatute 37 Hen. 8. c. 19. it is enacted, That all Courts of the 
fines levied before the juſtices of the county palatine of £ounty_Pala- 
Lancaſter, commonly called juſtices of aſſize at Lancafler, — 2 5 
or before one of them, of any lands, tenements, or other 
bhereditaments, lying, or being within the county pala- 

tine of Lancaſter, which ſhall be openly read and pro- 
claimed three ſeveral days in open ſeſſions, in the pre- 
ſence of the juſtices of aſſize at Lancaſter, or one of them 
for the time being; and alſo that ſhall be openly proclaim- 
ed in the ſame manner at the two next general ſeſſions, 
tat ſhall be holden in the ſaid county palatine of Lancaſ 
cr. at three ſeveral days in either of the ſaid two ſeſſions, 
WE after ſuch manner and form as is commonly uſed in the 
court of Common Pleas at Jeftminſier, ſhall be of like 
force, ſtrength and effect in law, to all intents, con- 
ſtructions and purpoſes, as fines levied in the court of 
Common Pleas, . ; 

WO By the ſtat. 2 U $ dw 6. c. 28. It is enacted, That Court of the 
all fines levied or acknowledged before the high juſtice of County FA 
the county palatine of Chefter, or before the deputy or- 9 
lieutenant juſtice there, of any lands, tenements, or 

other hereditaments lying, or being within the ſaid coun- 


ty 
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ty palatine of Cheſter, which ſhall be openly read and pro- 
claimed three ſeveral days in the open ſeſſions, in the pre- 
ſence of the juſtice of the ſaid county palatine of Chefter, 
or before the deputy or lieutenant juſtice there at the ſame 
ſeſſions, that the ſame fine: ſhall be engroſſed, and alſo 
that ſhall be openly read and proclaimed in the fame man- 
ner, at the two next general ſeſſions that ſhall be holden 


in the ſaid county palatine of Chefter next after the levy- 


ourt of the 


County Pala- 


tine of Dur- 
ham. 


Court of the 
County of the 


ing and ingrofling ſuch fine, at three ſeveral days, in ei- 
ther of the ſaid two ſeſſions, after ſuch manner and form 
as is commonly uſed in the king's court of Common Pleas 
at Meſiminſter, ſhall be of like force, ſtrength, and effect 
in law to all intents, conſtructions, and purpoſes, as fines 
duly levied, with proclamations before the king's juſtices 
of his Common Pleas. | Stu Lats. 
By the ſtat. 5 Eliz. c. 27. It is enacted, That all fines 
levied before the juſtice or juſtices of the county palatine 
of Durham, for the time being, authoriſed for that pur- 
ſe, of any lands, tenements, or other hereditaments, 
lying or beingwithin the ſaid county palatine of Durham, 
which ſhall be openly read and proclaimed two ſeveral 
days in the open ſeſſions, in the preſence of the juſtices 
of aſſize at Durham, or one of them at the ſame ſeſſions, 
that the ſame fine ſhall be ingroſſed, and alſo that ſhall 
be openly read and proclaimed in the ſame manner, at 
the two next general ſeffions that ſhall be holden in the 
county palatine of Durham, next after the levying or in- 
groſſing of ſuch fine, ſhall be of the ſame force, ſtrength, 
and effect in law to all intents and purpoſes, as fines duly 
: levied, with proclamations before the Queen's Juſtices of 
her Common Pleas at J/eftmin/ter.. | 112 
By the ſtat. 27 Elia. c. 9. All the clauſes in the 23 
Eli. c. 55 are extended to fines levied in the courts of 
great ſeſſions in Wales, and alſo in the courts of the coun- 
tics palatine of Lancaſter, Cheſter, and Durham. 
By the ſtat. 43 Eli. c. 15. /. 3. It is enacted, That 
it ſnall and may be lawful to — for all perſons, upon 


City of Chefter. any original writ or writs of covenant, or any other ori- 


* 


ginal writ or writs, whereupon fines have been uſually 


levied, to be purchaſed out of the court of Exchequer 


within the ſaid county palatine of Chefter, returnable be- f 


fore the mayor of the ſaid city in the Portmoot Court to 


be holden within the ſaid city, to levy any fine or fines of 


any 
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any lands, tenements, or hereditaments, lying or being 
7 within the ſaid county of the faid city of Bft, before 
the mayor of the ſaid city in the ſaid Portmoot Court, in 
ſuch manner and form as fines may be levied before the 
high juſtice of the county palatine of Cheſter; and that 
the mayor of the faid city ſhall have full power and au- | 
thority to receive and record all and every ſuch fine and 
fines, and that all and every ſuch fine or fines which ſhall 
de ſo levied, and which ſhall be openly read and pro- 
claimed before the mayor of the faid city, in the ſaid 
portmoot Court once at the ſame court day that the ſaid 
nne ſhall be ingroſſed, and once at every of the nine next 
court days of Portmoot, next after the levying and bs 
| fing of ſuch fine, ſhall be of like force, ſtrength, and ef- 

fe& in law, to all intents, conſtructions, and purpoſes, 
as fines duly levied, with proclamations before the ſaid 
high juſtice of Cheſter. . 3 

And by / 5. of the ſame ſtatute it is enacted, That 
upon all ſuch original writs to be purchaſed out of the 
ſaid court of Exchequer aforeſaid, for the levying of any 
fine or fines within the ſaid city of Chefter, the mayor of 
the ſaid city for the time being, ſhall have full power and 
authority to award and ſend forth ſuch like writ or writs, 
proceſs, or precepts of dedimns poteſſatem to any two or 
more ſufficient perſons, authoriſing them to receive, and 
take the acknowledgment of ſuch perſon or perſons as 
ſhall be willing to levy ſuch fine of fines, and by reaſon of 
ſickneſs, or other reaſonable impediment, cannot come 
in perſon before the ſaid mayor to make ſuch acknowledg- 
ment. | 


br, without finding who thoſe juſtices were, and whe- 
= ther they had power to take fines or not, the court will 
Ws preſume them to be ſuch juſtices as had power by ſtatute 
00 take fines in the county palatine of Lancafler, if the 
$ contrary does not appear. . 


them in the court of the manor, by petit writ 6 droit 
cloſe, directed to the bailiffs of the Ling's OTE: or to 
the lord of the manor whereof the lands were held. 


| If a fine is found by verdi& to have been levied before i Wilſ. Rep. 
the juſtices of the court of the county palatine of Lancgſ 278. | 


The tenure of antient demeſne being a ſpecies of pri- Courts of Auti- 
| vileged villenage, the tenants thereof could not ſuc or be ent Demeſne, 

ſucd for their lands in the king's courts of common law; Black. 
but had the privilege of having juſtice adminiſtered to “. 215,31. 
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In ͤconſequence of this principle no fine could be levied 
by a tenant in antient demeſne in the court of Com- 
mon Pleas ; but as ſuch tenants were allowed to com- 
mence actions in the court of the manor, they were alſo 
Ga to compound their ſuits, by which means fines 

ave at all times been levied of lands held in antient de- 
meſne upon writs of right coſe in the court of the manor. 

Thus where it was found by ſpecial verdiQ, that the 
lands in queſtion were held of the manor of Hormelow, 
which is de antiquo dominico coronæ domini regis et anteceſ- 
2rum ſuorum impleadable in the court of the manor per 
parvum brere de recto clauſo coram ſeneſchallo ſectatoribus et 
domeſmen ejuſdem manerii five eorum locum tenen. et attornat. 


And that upon writs of right-cloſe, fines had been, time 


out of mind, levied and leviable in the ſame court. That 
Thomas Guillym was ſeiſed in tail of the ſaid lands, and 
being ſo ſeiſed 22 Car. 1. a fine was levied in the ſaid 
court ſecundum conſuetud. prædidt before A. B. locum tenen. 
Willielmi Kyrle ſeneſchalli et R. attornat. J. S. et W. at- 
tornat. F. N. ad tunc ſectator. et domeſinen ejuſdem curiæ, 
by which fine the ſaid Thomas Guillym concęſſit tenementa 

rædict. to one William Nurſe, and Sarah his wife, and 

ohn Nurſe their ſon, for the term of their lives, and 
the lives and life of the youngeſt liver of them, under the 
yearly rent of 6/. Then the fine was ſet forth, and it 
appeared to haye been levied before the attornies of the 
ſuitors, in placito conventionis ſecundum conſuetudinem mane- 


rii, come ceo qu'il a de ſon done. But this rent was not the 


antient rent, nor had the lands been uſually demiſed ; ſo 
that the leaſe was not warranted by the ſtatute 32 Hen. 8. 
that Nurſe entered and enjoyed, and afterwards 24 Car. 
I. the ſaid Thomas Guillym and his wife levied a fine with 
warranty, in the ſaid court of Antient Demeſne to the 
uſe of the huſband and his heirs, who bargained and ſold 
the lands to one Paine and his heirs, and by another 
deed releaſed all his right to the ſaid Paint and his heirs. 

The grantee of the reverſion and his deſcendants, re- 
ceived the reſerved rent of 6/. until the year 1693, when 


the laſt of the three lives dropped ; whereupon Richard 


Guillym the grandſon of Thomas Guillym entered, and the 
queſtion was whether this entry was lawful or not? 
+ It was determined in the Court of Common Pleas, that 
the entry of Richard Guillym was lawful, and upon a 
Fo F + x 
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' writ of error in the King's Bench the following points 
were reſolved: USES „ 
Firſt, That tenant in tail of lands held in antient de- 
meſne may levy a fine of thoſe lands in the court of An- 
tient Demeſne, although it is not a court of record, be- | 
cauſe it is but agreeable to the power of that court, in 5 
other inſtances; for they may proceed to try the miſe 8 
joined in a writ of right-cloſe, which is of a higher nature Dyer 111. 
than a fine ; whereas in all other inferior courts on the 
miſe joined the cauſe muſt be removed into the Common 
Pleas by recordari, and the ſtatute 18 Ed. 1. is but decla- Fitz, N. B. 
ratory of the common law, and was made to reQify a 13. 
miſtake, that fines were leviable in inferior ceurts upon 
bills or plaints which cannot now be either by grant or 
cuſtom, by reaſon of the negative words of that ſtatute. 
But this does not extend to courts of Antient Demeſne, 
for then the ſtatute 18 Ed. 1. would make fines of thoſe 
lands leviable in the court of Common Pleas, which is 
not the caſe, for ſuch fines are reverſible by writ of dif- 
ceit, ſo that they would be under a double diſadvantage, 
for a fine could not be levicd of lands held in anticat de- 
meſne in any court. 5 | 
{ Secondly. That a fine levicd in a court of Antient De- 
meſne may work a diſcontinuance, though the court is 
not a court of record, for the reaſon of the diſcontinuance 
is, becauſe the freehold is recovered in the action, every 
recoveror being ſuppoſed to recover a fee-fimple, and a 
| recovery of the fee-fimple muſt work a diſcontinuance, 
| fo that as this was allowed to be a fine, it muſt be allowed 
to have the effect of a fine. : 32333 
This judgment was affirmed by the Houſe of Lords. 1 Brown 48. 
Although fines ought not to be levied in the court of 20 Rep. 50. a. 
Common Pleas, of lands held in antient demeſne, be- 2 Iuſt. 513. 
cauſe ſuch lands are not within the juriſdiQion of that 8 
court; yet if a fine is ſevied in the court of Common 
Pleas, of lands held in antient demeſne, it will have the 
effect of deſtroying the tenure, and converting them into 
a frank-fee. | To» „„ 
In a caſe of this kind, if the lord of the manor is a galk. 57. 
party to the fine, it can never afterwards be reverſed, Fitz. N. B. 
and the lands become ſubjeQ to the juriſdiction of the 98. 
courts at Meſiminſſer, for the privileges of antient de- 
meſne being eſtabliſhed ** the mutual benefit of the lord 
B e 2 | and 


5 1 A 


and tenant, they may agree to deſtroy them. But if the 


2 Inſt. 513. lord is not a party to the fine, he may have a writ of dif- 
infra, ch. 15. ceit to reverſe it, and reſtore himſelf to his rights. . 
Courts Cities Fines may be levied in the courts of cities and corpo- 
_ Corporate rate towns by cuſtom, where ſuch courts have power to 
en, hold pleas of land. 
Form. Angl. Thus Mador has publiſhed a record of a fine levied in 
No. 379 the town court of the city of Coventry, before the mayor 
and bailiffs of that town ; and alſo a fine levied in the 
No. 394 town court of Fordioich, to which king Henry 8. was a 


party; 
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women to appoint their huſbands as their attornies, to No. 357. 
levy the fine for them. | 


„ 1 „ 4 93 
CHAPTER VE 
Of the Parties to a Fine, 


conveyance of real property, it follows, that 
perſons of full age and ſufficient underſtanding, may, in 


A's being conſidered as a common aſſurance or | 4 


general, wy fines of thoſe lands in which they have any 
| eſtate of free 


old, by right or by wrong ; although, if a 

bare tenant for life levies a fine, it will in many caſes Infra, cy, 100 
operate as a forfeiture of his eſtate. ED. 

There are ſeveral records of fines publiſhed by Dugdale 75, king. 


| and Hadox, to which the King is a party. It was how- 


ever much doubted in the reign of James I. whether the _ Orig. 


king could levy a fine ; and his majeſty having conſulted Madox Form. 


Lord Chief Juſtice Popham and Sir Edward Coke (then no. 394+ 
attorney general) on this ſubje&, they gave it as their 7 Rep. 3+ 
opinion, that although the king could not be cognizor of 

a fine, becauſe a writ of covenant could not be brought 

againſt him, yet, that if a fine was levied to the king, 


he might then make a grant and render, which would be 


good and ſufficient to bind him. | pul 

The queen may levy a fine, and a fine may be levicd 237 Queer. 
to her; for ſhe has, in every inſtance, the particular 1 Inſt. 3. a. 
privilege of ſuing, and being ſued alone, and is conſider- 233- . 
ed in all legal proceedings as a feme ſole, and not as 1 
eme covert. | | 

As married women might always be impleaded jointly Married Ho- 
with their huſbands, it follows, that they could join with men, 
their huſbands in I fines : and it appears from a | 

ſome very antient records pub- Lib. 11. c. 3. 

by Madex, that it was formerly uſual for married Form Angi. 


Thus in g Ric. 1. the prior and convent of Lewis fined Madox 
to the king in half a __ ut concordia facta inter Ricar- Dill. 1. 18. 
dum de La Combe, & Sybillam de Dene, uxorem ſuam, © 
preſentes per eundem Ricardum virum ſuum, poſitum loco 
ſuo, ad lucrandum vel perdendum, et Willielmum priorem, 
et conventum de Leivis tenentem, per Willielmum monarchum 


ſuum 
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ſuum de aduocatione eecleſix de Waldern, unde recognitio de 
ultima preſentatione ſummonita fit inter eos, in prefata cu- 
ria 3 in magno rotulo. 

t is probable that married women were, in conſequence 
of this practice, frequently deceived, and defrauded of 
13 Edw. x, their inheritances by their huſbands. The ſtatute de mods 
2 Inſt. 515.. Fleuandi fines therefore directed, that if a feme covert be 
one of the parties to a fine, ſhe ought firſt to be examined 
by the juſtices, and if ſhe refuſed her aſſent to the fine, 
It ſhould not be levied. : 
When a married woman is party to a fine, ſhe ought 
; to be examined ſecretly and apart "fr: her huſband, pur- 
2 Inſt. 515. ſuant to this ſtatute, that the judges or commiſſioners 
3 Atk. 712. may inform themſelves whether ſhe joins in the fine of 
her own free-will, or is compelled to it by the threats and 
menaces of her huſband. Every thing contained in the 
writ ſhould be diſtinctly named to her; and ſhe ought to 
be informed of the conſequences of her aſſenting to the 
fine. But although the ſtatute de modo levandi fines thus 
poſitively directs the private examination of a married 
woman, yet if ſhe is allowed to acknowledge a fine with- 
[ out being examined, it will bind both her and her heirs 
I for ever, there being no mode of reverſing ſuch a fine; 
becauſe it cannot afterwarde be averred, that the married 
4 woman was not examined, the contrary being recorded. 
| The private examination of a married woman 1s, how- 
ever, not directed in all cafes, as that circumſtance was 
2 Inſt. 5x5. preſcribed by the legiſlature, only to prevent married wo- 
men from making an imprudent diſpoſition of their pro- 
perty at the inſtance of their huſbands ; ſo that where a 
huſband and wife acquire any intereſt by a fine, and de- 
part with nothing, the wife need not be examined, be- 
cauſe in that caſe ſhe cannot poſſibly be prejudiced. It 
Lit. . 650. may therefore be laid down as a certain rule, that a mar- 
r Inft. 353. b. ried woman need only be privately examined in levying a 
fine, where ſhe joins in granting ſome cſtate, or'depart- 

Roll. Ab. ( 
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ing with ſome intereſt. | : 
Thus if a fine be levied to a huſband and wife who 
Tit. Fine, grant and render a rent, the wife ought to be examined; 
— becauſe by the render ſhe makes herſelf liable to the pay- 
ment of the rent. pods „ 
7 Rep. 8. 2. If a married woman levies a fine of her own inheritance 
u. *frichout her huſband, it will bind her and her heirs, he 
| | cauſe 


— 


pr 1 N ff--⅛ Ä 5 


cauſe they will be eſtopped to claim any thing in the, Inſt. 46. a. 
lands, and cannot be admitted to aver that ſhe was affob. 225. 
married woman, that bei 1 to the record. But 
her huſband may enter and defeat ſuch fine, either dur- 

ing the coverture, to reſtore himſelf to the freehold which g 
he held jure uroris, or after her death, to reſtore himſelf “ 
to his tenantcy by the curteſy; becauſe no act of feme 
covert can transfer that intereſt which the marriage has 

veſted in the huſband ; and if the huſband avoids the fine 

during the coverture, neither the wife nor her heirs wil 

be barred by it: for, by the entry of the huſband, the 
= wholc eſtate which paſſed. by the fine is defeated, and the 
old eſtate of the wife reveſted in her, and the huſband 

becomes again ſeiſed in right of his wife. ©” 

Even an entry by the huſband into part of the land, Mayo v. 
whereof the wiſe alone levied a' fine, will avoid the whole 28 "OY 


fine. | 

If a married woman levies a fine executory as a feme 8 8 
ſole, and execution is ſued againſt the huſband and wife, Perkins, ſ. 20. 
the huſband may ſtop the execution of the fine, becauſe „ 
no act of his wife's can prejudice him. And if in a caſe 
of this kind the huſband had made defavlt, and his wife 

| was received in his ſtead, ſhe might, for the benefit of 
== her huſband, prevent the execution of her own fine ; but, 
after the death of her huſband, ſhe cannot avoid it. 
If a woman levies a fine by the name of Mary, the r $iderf. 123. 

wife of Thomas Stiles, it will be void ; becauſe it appears 

by the very record itſelf that the cognizor was a married 
woman. | | | . 
It is agreed that a wife may, without her huſband, exe- ( 


« 
” 


| Cute a naked authority, though no ſpecial words are uſed 
| to diſpenſe with the diſability of coverture : but if the le- 
| gal eſtate in lands is veſted in a married woman in cruſt | 
or another, ſome hold that ſhe cannot paſs it to the ceftus | 
| gue truſt unleſs her huſband joins ; and therefore, that 
if ſhe makes a feoffment, or levies a fine without him, 
the firſt will be void, the latter voidable : but others are yy Jones. 
of opinion, that the huſband's joining is not more requi{ 237. 
ſite in this than in the former caſe. : 1 Inſt. 113. 2. 
The following is the only caſe where a married woman no. 6. 
has been allowed to levy a fine without her huſband. | 
Upon a motion that Ann Moreau, wife of ——— Mo- Moreau 
reau, might levy a fine without her huſband, it appeared caſe, 2 Black. 
ens . : that Rep. 1205. 


T) 
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that the lands had been fold by the huſband, who coyc- 
ted that he and his wife == of age) ſhould levy a 
fine. When the wife came of age ſhe refuſed to join in 
it; but it was levied by the huſband. alone, who after- 
wards; went abroad. The wife now conſented to leyy it, 
but the huſhand was abſent. It was ſaid that it had cen. 
uſual in ſuch caſcs for the curſitor to make out a fregpe 
to the wife. as 2 fſeme ſole 5 but no example of it was pro- 
duced upon the, motion. The: court would make no rule 
to authenticate ſuch a, fine ; but it was afterwards ac- 
knowledged de bene ef before the Lord Chief Juſtice then 
c | 5 3 f 
Perſons out- Perſons outlawed or waved, in perſonal actions may 
lawed, Tc: alien by fine ; for their eſtates ſtill remain, in. them, al- 
2 though they hays forfeited the rents and profits. 
Co- parcenert, þ Co: parceners, joint tenants, and tenants in gomman: 
5 — levy fines of their reſpective ſhares ; and if there be 


Fomt-tenants 


= 
. 


and Tenants int uo joint-tenants. in fee, and one of them levies a fine of 
common, the whole, chis will not amount to an ouſter of his com- 


3 55. . panion: but it is a, ſeverance. of the jointure, though 
1 Salk. 286. (tbe continue to be in of the old uſe, 
„ crions .who are blind, deaf, or dumb, or who. are 
Le. both deaf and dumb at the ſame time, may levy fines, if 
deaf or| dumb, it appears that, notwithſtanding thoſe. diſabilities, they 
Mr. Elliot's are capable of comprehending the nature. and conſequen- 


Caſe, ces of a. fine, and can expreſs. their meaning, by writing 


—— er. Of jr 1 : and there, are three inſtances of perſons born. 
rers. deaf and dumb who were, notwithſtanding, permitted to, 


levy fi nes. | | 
Who are diſs Having enumerated the perſons who are capable of le- 
abled from le- vying. fines, we ſhall now examine who are diſabled from 
Ving Fines. being cognizors, or conveying by fine. This diſability 
may ariſe, either from want of, a. ſufficient eſtate in the 
lands, a competent degree of judgment and underſtand- 
ing, or from being incapacitated Y their ſituation, or by 
ſome poſitive act of parliament. _ | e 
| Perſons who. No perſon can levy a fine of lands unleſs he has at leaſt 
have no Efateſan eſtate of freehold in them, either by right or by wrong; 
in the Lands. [for otherwiſe it might be in the power of any two ſtran- 
Shep. Lou · 1 gers to deprive a third perſon of his eſtate, by levying a 


NT. a, fine of it; ſo that in every caſe where a fine is levied, and 


[. 13» | 
* ® Caſes of Prat. 19. Keys v. Bull, id. 23. 


none 


ſuch fine have any eſtate of frechold 
in the lands, whereof the fine is levied, it may at any 

time be ſet afide by the real owner, N that nei- 
ther of the parties had an eſtate of free in the lands at 
the time when the fine was levied - 

Thus if a perſon who is only poſſeſſed of lands for a 
term of years, or who holds them by ſtatute merchant, 
ſtatute ſtaple, or writ of elægit, or is tenant at will, levies 
| fine; it will have na effect whatever as to ſtrangers, | 
A copyhalder cannot upon this principle levy a fine of Co. Cop. 
his ans 


afra. ch. 15. ö 


* 


, Id, becaufe the fechold is in the lord, and the {+ 55: 
copyholder is in fact only tenant at will. IT | 
; The tenant in poſſeſſian will not be allowed as an evi- Doe v. Wil- 
—_ /dence, to prove the eſtate of his landlord. who levies a liams. © 
_—_ finc,. becauſe he would then be a witneſs to ſupport his Cowper 62 1. 
ovn poſſeſſion. 2 | | A 
be only mode by which a tenant for years ar a copy- 1 Vent. 24r. 
holder can levy a fine, ſo as to give it any force, is by ap = 
firſt making a fec » by which, he acquires the free- | 3 
hold by diſſeiſin. ? 3 
. | 5 , o. Cop. I. 55 
A dae levied before 2 or receipt of rent, will be 5 
void upon the ſame principle. 5 | 
Thus where upon: a: bill filed: for a ſhare. in the New Lord Town- 
River Water, the defendants: pleaded a fine and non- ſend v. Aſh. 
claim, but it 2 was no entry nor re- 3 Alk. 336. 
ceipt of rent until after the fine: was levied; Lord Hard- 
wicke, ſaid there was not a ſufficient ſeiſin to ſupport the 
fine. His lordſhip. alſe: abſerved that the evidence of re- 
ceipt of rent if the jury had believed it, would be conſi- 
dered as a ſufficient poſſeſſion tu lexy a fine. 


A perſon having a defcaſgble ri only to lands, max 
notwithſtanding levy a fine of = which cannot be ſet 
aſide by the plea, that neither of the parties had an eſtate 
af freehold in the lands. | | 
Thus where Sir Afichael Armin being ſeiſed in fee of Carter v. 
the. manors of Pickworth. and. Willoughby, by his will de- Bacnadifton, 
viſed, that: in. caſe his: perſonal eſtate, Cc. ſhould not; be.” 9 
ſufficient to pay his debts, then his executors ſhould re- 1 
ceive the rents and profits of his whole real eſtate, and ef- Ab. 336. 
ter payment thereof, he deviſed the manors of Pickworth 
and Willoughhy to his uncle Evers Armin for life, and in 
caſe he ſhould have iſſue male, then to ſuch iſſue male 
and his heirs for ever; and in caſe he ſhould have no iſſue 
: | male, 


FF 


male, he deviſed the manor of Millaugbby to his nephew 
Sir Thomas Barnadiſton in fee. Upon the death of Sir 
Michael Armin, Evers Armin entered upon the premiſes 
deviſed to him, and deviſed them to his grandſon - Armin 
Bullingham and the heirs of his body. Upon the death 
of Evers Armin, Sir Thomas Barnadiſton entered upon 
the premiſes, claiming the ſame by virtue of the remaind- 
er limited to him by the will of Sir M. Armin. Armin 
Bullingham the deviſee of Evers Armin entered upon the 
manor of Willoughby, claiming title thereto, and put his 
cattle into ſome part of the land, upon which enſued a 
replevin and the ſpecial verdit in 3 Lev. 431. and 2 
Salk. 224. This ſuit was afterwards compromiſed between 
Sir Thomas Barnadiſion and Armin Bullingham, who both 
joined in a fine of the manor of Willaugbby; but previous 
to this, Sir Thomas Barnadiflon had conveyed the premiſes 
by leaſe and releaſe to Sir Samuel Barnadiſſon in mort- 
= - 2 ; |; / = HF 
0 t was contended that this fine. was void, as neither of 
the parties had an eſtate of freehold in the land,; hut the 
lord chancellor held, “ that in this caſe it could not be 
« ſaid that partes finis nihil habuerunt, becauſe Armin 
* Bullingham on the death of Evers Armin, and as his 
«© deviſee had a right againſt all perſons whatſoever but 
cc the heir of Sir Michael Armin the teſtator, and Barna-' 
e diſton, entering upon him as a diſſeiſor; and though 
„ Barnadiſion, atterwards mortgaged the premiſes in fee, 
„ yet he continuing in poſſeſſion thereof, and joining 
„ with Bullingham in the fine, it could not be ſaid partes 
cc fines nibil habuerunt, when one of them, vis. Barnadif- 
« ton had the poſſeſſion, and the other of them, viz. 
«< Bulingham had the right to the land againſt Barnadif- 
& tn, and alſo againſt his mortgage. 
There are few exceptions to this rule. Thus a cefus 
que truſt may levy a fine of his truſt eſtate, although he 
is only tenant at will to his truſtees, the reaſon of which 
will be explained in a ſubſequent part of this work. 
So a fine levied by a vouchee to the demandant; or a 
fine from the demandant to the vouchee would be good; 
becauſe in law the vouchee is ſuppoſed to be tenant of the 
land, though in fact he never is ſo at preſent. 18 
Perſons who All thoſe who from a deficiency of judgment or under- 


„ i 2 incapable by law of co ike- 
— * ſtanding, are incap ble by law of contracting, are * | 
derflanding, 105 


3 Rep. 29. b. 
Ante, p. 28. 
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wiſe incapable of being cognizors in a fine: but with re- 2 Rep. 58. « 
ſpe& to perſons of this deſcription it-will be proper to pre- 20 Rep. 43. 
miſe one obſervation, that whatever legal defects may be 

in the cognizor, if the judges or commiſſioners once ad- 


mit him to 3 a fine, ſuch fine will for ever afterwards 


be as valid and effectual as if the cognizor was not under 

any legal diſabilities, except in the caſe of an infant ; al- 

though the Judges or commiſſioners omit a very neceſſary 

part of their duty, in permitting ſuch perſons to levy a 

fine. | | 

This rule ariſes from a principle which has been men- Ante p. 38. 
tioned ina preceding part of this work, that no averment Hob. 224. 


can be made againſt any fact which is once upon record, 
and as the admiſſion of a perſon to levy a fine ſuppoſes 


him to be free from all legal defects and diſabilities, (for 
the law will never preſume that the judges under whoſe 


' inſpeQion the fine was levied, would allow it to paſs un- 


| leſs the parties were capable of levying it); therefore, 
although the fact ſhould be otherwiſe, yet no averment 


| 


' 


can ever afterwards be admitted to the contrary. 

By the common law infants or perſons under the age of 1»fazrs. 
21 years, are incapable of binding themſelves by any con- 
tract, which may turn to their prejudice, on account of 


| their ſuppoſed want of judgment and diſcretion at that 


| 


; 


period; in conſequence of this principle an infant is in- 
capable of being cognizor in a ſine, but if an infant is 
permitted to levy a fine, and that fine is not reverſed 3 Keb. 480. 
during his minority, it muſt for ever afterwards ſtand P 18. 
47. a | : 
The * that an infant is reſtrained from reverſing 
a fine levied by him, unleſs it is done during his mino- 
rity, is, becauſe that fa& can only be tried by an inſpec- 
tion of his perſon in open court.—Non teſtium teſtimonio, , 15,6 $33.4, 
non Juratorum veredicto, ſed judicis inſpectione ſolummodo. 380. bp. 
46 | | | This 12 Rep. 123. 


(a) In the Rolls of Parliament 5o Edu. 3. No. 127. vol. 2. p. 
142. there is a petition from the commons, complaining of the very 
great hardſhip of not parenting 6 perſon who had levied a fine when 
an infant, to reverſe it, after he attained his full age, and praying 


that every perſon who had levied a fine during his infancy, ſhould 
be allowed a certain time, ſuch as two years after he attained his 
full age to reverſe it; to which the king anſwered, that he would 

ther it would be proper to 


conſider againſt the next parliament, whe 
alter the old law, in this point, or not. 


9 Rep. 31. 


2 Roll. Ab. 
373+ 


F I N E I; 


This mode of trial is adopted, becauſe every judicial act 
ſhall be intended to have been rightly done, untif the 
contrary appears; and therefore it is fitter that the pro- 
priety of ſuch an act ſhould be tried by the court, than 
by a jury. 5 | 

In cafes of this kind a writ iſſues to the ſheriff, com- 
manding him to conſtrain the party to appear, that it 
may be aſcertained by the inſpection of his perſon, whe- 
ther he be of full age or not; ut per aſpectum corporis fu 
conſlare poterit, juſticiariis noſtris, ſi pradiftus A. fit plene 
ætatis necne. | „ 

The judges may alſo examine the infant upon an oaths 
of voir dire, or any of his parents, and inform themſelves 
by means of church books, or any other kind of evidence, 
if there ſhould ſt ill remain a doubt reſpecting the age of 


the party. 


The peculiar privilege thus given to infants, of aver- 
ring againſt a record during their mfancy, is probably 


owing to this cauſe. The judges or commiſhoners who 


3 Atk. 711. 


12 Rep. 122. 


take the acknowledgment of fines, are ſuppoſed to inſpect 
the age of all thoſe who acknowledge a fine before them, 


purſuant to the directions in the ſtatute de mods leuandi 
fines; and if, after ſuch inſpection, they are permitted to 


tevy a fine, it is preſumed they are of ſuſſicient age ; and 
the infant therefore cannot in that court aver his diſabi- 
lity : but if upon a writ of error brought in a fuperior 
court he is inſpected, and found not to be of full age, the 
fine may be reverfed; becauſe the pubhec inſpe ton of an 


infant by the judges in a court of record, is of equal no- 


toriety and authenticity with a former record of the in- 
fant's having levied a fine, (which ſuppoſes him to be of 
full age); and therefore, as both facts are recorded, and 
contradict one another, the latter fact will prevail. 

If inſancy were permitted to be tried by any other 
mode than the perſonal inſpection of the infant in a 
court of record, averments might be made many years 
after a fine had been levied, that the perſon who ac- 


. knowledged it was an infant at the time, by which means 


1 Inſt. 131. a. 
Idem 380. b. 
Keckwith's 
Cate, 

Moo, 844- 


records might be avoided by bare averments, which would 
be productive of the greateſt contuſion. 

If the perſon of an infant be inſpected by the judges, 
and it is once recorded that he is within age, although 


the infant ſhould dic, or attain his full age, before rn 
| ne 
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fine is reverſed, yet he or his heirs may reverſe it at any 
time afterwards. | | 
Thus where an infant acknowledged a fine, and the Sarah Grif- 
nizec omitted to get it ingroſſed until the infant ſhould 1 
attain his full age, in order to prevent him from bringing Teen 
a writ of error; the court, upon a view of the cognizance 
produced by the infant, and upon his prayer to be in- 
ſpeed, and to have his nonage recorded, inſpected him, 
and recorded his infancy, in order to give him the bene- 
fit of his writ of error; which he muſt otherwiſe have 
loſt, as his nonage determined before the next term. 
The principles here laid down reſpecting fines levied by 
infants are confirmed by the following cafes: Ann Hun- 
| gate's caſe, 12 Rep. 122. Warſcomb v. Carrell, idem 
124. Herbert Parrot's caſe, 2 Vent. 30. Hutchinſon's 
caſe, 3 Lev. 36. Sherlock's caſe, Sty. 457. Couſin's 
caſe, 1 Vent. 69. And Requiſbe v. Requiſhe, Bulſt. p. 
2. 320. 
By the ſtatute 7 Aun. c. 19. it is enacted, That it ſhall 
and may be lawful for any perſon under the age of twen- 
ty-one years, by t he direction of the court of Chancery 
or Exchequer, on the petition of the perſons for whom 
ſuch infants ſhall be ſeiſed or poſſeſſed in truſt, to convey 
and aſſure any ſuch lands, tenements, or hereditaments, 
in ſuch manner as the ſaid courts ſhall direct. 
Upon a petition in Chancery, praying that an infant, Ex parte 
the heir of a mortgagec in fee, who was likewiſe a feme Maire, 
covert, might convey by fine under this ſtatute, the 8 
maſter reporting it neceſſary: Lord Chancellor Hard- g, "uy 88 
wicke ſaid this queſtion came before him ſoon after he had 
the ſcals, and that he conſulted with Lord Chief Baron 
Comyns, who thought the court might order an infant 
who was a feme covert to levy a fine: for the ad is ge- 
neral, that all perſons under age ſhall convey and aſſure; 
and that as a feme covert of full age could not aſſure but Lombe 
by fine, the court may direct an infant to convey in the Lowbe- 
ſame manner ; and an order was made accordin ly —_ EE.» 
Idiots, lunaticks, and —_— all perſons of nonſane [Jjors and La- 
memory, are incapable of levying fines ; and the ſtatute natichs. 
de modo levandi fines expreſsly directs, that perſons of this | 
deſcription ſhall not be permitted to acknowledge a fine : 
but ſtill, if the judges or commiſſioners allow them to levy 
2 fine, it can never afterwards be reverſed by any aver 
| ment 


V% 


4 Rep. 124. ment that the cognizors laboured under any of thoſe dif- 
LEM abilities, becauſe the record and judgment of the court 
being the higheſt evidence in the a the cognizors muſt 
be — to have been capable of contracting at the 
time, and therefore no averment can be admitted to the 
contrary: and it is ſaid that even a declaration of the 
uſes of a ſine by an idiot or lunatick will be good. 


12 Rep. 124. Thus where one Henry Buſbley, a monſtrous and de- 


formed cripple and idiot, was taken from his guardian, 

and carried to a place unknown, where he was kept in 

ſecret, until he had acknowledged a fine of his lands be- 

fore Juſtice Southcot to one 22 and had declared the 

uſe of the fine to Bothome and his heirs. | 1 

Henry Buſbley was afterwards found by inquiſition to 

have been an idiot, a nativitate, and upon an action 

brought by a perſon who claimed under Bothome, the idiot 

was ſent out of the Court of Wards upon a man's ſhoul- 

ders, to be ſhewn to the judges of the court of Common 

Pleas. Lord Chief Juſtice Dyer ſaid, that the judge who 

took the fine was not worthy to take another: but not- 

withſtanding this, and although the monſtrous deformity 

and idiocy of Buſbley was apparent and viſible, yet the 
fine ſtood good. | 

It was moved as a doubt in the Court of Wards, whe- 

ther this fine ſhould not enure to the uſe of the idiot and 

his heirs ; for although it was agreed, that the fine, being 

of record, bound the idiot, yet it was contended, that the 

deed, executed by the idiot, was not ſufficient to direct 

the uſes of the fine ; but it was reſolved, That for as 

2 Rep. 58. a. much as he was enabled by the fine as to the principal, 

Hob. 224. f he ſhould not be diſabled to limit the uſes which are 
Vide infra, | c« but as acceſſary. | | | 

=>" Fg So, where one Hugh Lewing, who was an idiot, and 

ing's Caſe, ſo found by office, levied a fine, and declared the uſes 

10 Rep. 42. of it by indenture, it was reſolved in the Court of Wards 

Winch. 106. by the Lords Chief Juſtices /ray and Dyer, that both 

the fine and declaration of uſes ſhould ſtand good, as 

neither Hugh Lewing nor his heirs could aver that he was 

an idiot : and it was ſaid by the court, that they would 

ſooner ſuppoſe the office found to have been erroneous, 

than bring a judicial act into queſtion, or the judgment 

of the court in which the fine was levied. | | 

8 | A complaint 


„ 15 RB: 


3 


A complaint was made to the court of Common Pleas Eiſter v. Li- 


by Themas Cufl, ſupported by many affidavits, ſetting 
forth, W ner, one of the cognizors in a fine 
lately levied, 8 
her ſenſes, and was ſo at the time when the ſaid fine was 
levied. The court thereupon made a rule, to ſhew cauſe 
why the fine ſhould not be vacated, and for John Han- 
| cock, one of the commiſſioners, (who, with two others, 


ſter, 
Barnes 218. 


had for ſome years paſt been diſordered in 


took the fine by dedimus potęſtatem), to anſwer the mat- 
ters in the affidavits. Upon an enlargement of the rule, 


the court recommended it to them to produce the ſaid 
| 2 Lifter, who reſided in Tortſbire; and according- 

ſhe was brought into court: and being examined by 
the Lord Chief Juſtice, appeared to be a perſon of good 
capacity, and very well to underſtand the intent of a fine, 
and the deed declaring the uſes thereof, which was in fa- 
vour of her huſband, with whom ſhe had lived many 
years, and upon whom ſhe was defirous to ſettle her 
eſtate, and prevent its deſcending to the ſaid Thomas 
- Cuft, her nephew and heir at law. The court diſcharged 
the rule, with coſts of the application, and the expences 
of the ſaid Jobanna's journey to Weftminfler, to be paid 
by Cuft. | | | 

Corporations aggregate cannot levy fines ; becauſe, as 
they are inviſible bodies, they can only appear by attor- 
ney : whereas the ſtatute de modo levandi fines requires, 
that the parties to a fine ſhall appear perſonally before 
the judges. But Sir Edward Coke ſays that a ſole corpo- 
ration may acknowledge a fine. . 

There are ſome perſons who are reſtrained from levying 
fines among other modes of alicnation by particular ſta- 
tutes. | i 

Thus by the ſtatutes 11 Hen. 7. c. 20. and 32 Hen. 8. 
c. 28. omen ſeiſed of jointures or eſtates tail of the 


Corporations. 
Co. Read. 7. 


gift of their huſbands; and huſbands ſeiſed jure uxoris, 


are prohibited from levying fines of ſuch eſtates. An ac- 
count of theſe ſtatutes, and of the ſeveral caſes which 
have been decided on them, will be given in recoveries. 


All eccleſiaſticks ſeiſed in right of their churches, as Ecclefiafticks 
archbiſhops, biſhops, deans and chapters, maſters and. /#iſed Jure 


fellows of colleges, &c. are reſtrained by a variety of 
ſtatutes from alienating their church lands, for any longer 
time than for three lives or twenty-one years, b 

DOS | whic 


cclefie. 
I El. c. 19. 


13 Eliz. c. 10. 


6 FCC 
which they are by implication prohibited from levying 


fines. | | . 
What Perſons With reſpect to the perſons who are capable of bein 
* 47 cognizees, and of taking any eſtate by fine, it will — 
Fine, ſufficient to obſerve, that all thoſe who are enabled by 
Shep. Tou. 7. the common law to take by way of grant, may alſo take 
an eſtate by fine, as infants, married women, corpora- 
tions ſole or aggregate, (for an eſtate may be taken in a 
fine by attorney) ; or any other perſon, except thoſe who 
are conſidered in law as civilly dead, | 
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O avbat Things a Fine may be levied. 


1 a | 8 DSI: G1 LITE. 
A FINE may be levicd of every ſpecies of real Co. Read. 11. 
property, as of an houſe, manor, caſtle, office, 
Ec. and in general it may be laid down as a certain rule, 
that a fine may be {evied. of every thing, for which af 
frecipe quod reddat may be brought. There are even 
ſome things whereof à fine may be levied, although u 
precipe quod reddat cannot be brought for them, as an 
office, for which neither a præcipe nor an aſſize lies, but 7 
only a quod permittat. So a fine may be levied of a rent idem. Shep. 
newly created, and yet no præcipe will lie forit, Tou. 11. 
A fine may be levied of an advowſon, or of a right of 8 Rep. 145.4, 
preſentation, of which there are a variety of inſtances in 
the books. 1 i 2 7 ö 
A fine may be levied of a rent charge, or of a chief Shep. Tou. 11. 
rent; and if a perſon who has a rent charge levies a fine Cro. Jac. 699, 
of the land out of which the rent charge iſſues, it will Carter 5 
bar the rent charge, although the fine was levied of the 1 veſey 391. 
land, and not of the rent charge. en, 
A fine may be levied of any thing which lies in prender, 50 | 
See it can be aſcertained with ſufſicient accuracy,” © 
But of things uncertain, ſuch as a common without 
number, a fine cannot be levied. ++ | 
As fines may be levied of things in poſſeſſion, fo theyſShep. Tou. tz. 
may alſo be levied of lands, tenements, or hereditaments, ” 
in remainder or reverſion. 1: Ee | 
At the diſſolution of monaſteries by Hen. 8. the appro- Tithes, &c. 
priations of the ſeveral parſonages which belonged to tjũe 
religious houſes became veſted in the king, who granted - 
them to lay perſons : and, in order to enable ſuch lay 
perſons to exerciſe every act of dominion over their new 
acquiſitions, it was enacted, by the ſtatute: 32 Hen, 8. c. 
9. ,. 7. * That writs of covenants, and other writs for 
- —_ levied, 2 all __ aſſurances to be had, 41 
made, or conveyed, of an nage, vicarage, porr re 
tion, penſion, or other k, called eceleſiaſtical or 
; F | 6s ſpir itual, 


66 E N 8. 


oy % ſpiritual, as is aforeſaid, ſhall be hereafter deviſed and 
ranted in Chancery, according as hath been uſed for 
„2 to be leyied, and aſſurance to be had or made, 
& or conveyed, of lands, tenements, or other heredita- 
„ ments; and that all judgments to be given upon — 
* of the ſaid writs original, ſo to be deviſed or grant 
„of or for any of the premiſes, or any of them; and all 
c fines to be levied and acknowledged in any of the 
4 king's ſaid courts thereof, ſhall be of like force and 
e effect in the law, to all intents and purpoſes, as judg- 
% ments given, and fines levied of lands, tenements, 
A voy hereditaments, in the ſame courts, upon writs orã- 
ginal therefore, duly purſued and. proſecuted: albeit 
| 8 — ſuch form of writs origi nab out of the ſaid court: of 
Chancery have heretofore proceeded or been awarded.“ 
P. Ws. 7. A fine may be, and is uſually levied of New River 
ſſſmares, by the deſcription of ſo much land covered with 
water; and: whenever a fine is neceſſary to be levied:of 
 -fuch ſhares, as the New River runs thrdugh three eoun- 
ties, Hertford, M:ddieſex, and Landon, there, muſt be 
three ſeveral fines for each of thoſe mares, one being ne- 
© ceſſary for each county. 
4 "oY u. A ine may be levied of an e d moiety, or fourth 
| b Part of a manor, as well as of the whole. | 
Warwick: 7. A fine cannot be levied of money, or of the truſt of 
Edwards. money; and therefore, where a ſum: of; money is cove- 
2 Brown 494+ nanted, or directed to be laid out in laude, which are 
—— md. tobe conveyed to the fame uſes as other lands compriſed 
in ſome particular ſettlement, although the money is con- 
ſidered a the court of Chancery as land. in every other 
reſpect; yet if a tenant in tail under ſuch a ſettlement, 
levies a fine of the ſettled eſtate hefort the money is veſt- 
_ ed in land, ſtill the money will go: in che e manner 
35 a8 if no ſuch fine had been levied. 
By what De- With reſpe& to the deſeriptions which) ntl | 
nk A: he uſed, of thoſe" things whereof" fines are levied, they 
ſhould be the ſame as thoſe which: are uſed in a præcipe 
quod reddat in an adverſary writ. But à fine being now 
confidered' as: common aſſurance; or conveyance /;by 
Vide Recove- Conſent, it is not oonſtrued as ſtrictly as a judgment in an 
ch. 8. adverſary ſuit. Thus an honor may paſs in a fine by the 
i Tou. 11. name. of a manor, or by its proper name; fo 2 reverſion 
oy pts by the name land or 6 right. _ 2d 
ere 
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Where a fine is levied of a Wirges Da but a re 
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bfiy acres, of 88. Se. in Eſengten, Eafton, and 
155 Ne and that there was in Eats vill or Kate or 
noi! Eee known by the name of the meſſuage or tenement 
$1.5 ' call ed Ea/tons, ang that none of the ſaid tenements were 
in Eſinglon or Chilford. It was argued that the fine was 
vqid, becauſe, the vill or hamlet in which the lands were 
© ſituated was not named; but it was reſolved that the fine 
being drawn according to the wr ri of covenant, and he 
writ of covenant being conformab e to the deed in purſu⸗ 
ance of which the fine was levied, and to the intention 
gl the parties, it was good. 

Waldron. te. 1. 8⁰ where 1 It was found that a perſon © ye 2 fine of all 

[6 Pear. 176. pis lands in St. Inderion i in Connꝛvall, that he had lands in 

| | | Portgwyn, and that the conſtables of St. Inderion Exerci- 

ſed their authority in Portgwyn,. and that Portguy wyn had a 

tythingmay. The queſtion was, whether the ne paſſed 

1 25 84 8 lands in Portgwyn- The court determined that it it did, 

; and ſaid. that. a pariſn may contain ten vills ; ; "and if a 

fine be levi d oh lang, lying! in that pariſh, . it "will paſs 

lands ſituated in any of thoſe vi- 3 

. ES 15 The ward tenement. is not 2. ſuſhcient deſcription of 

3 Leon. 288, OY thing o} Pere a fine is to be levied; for 2, tenement 

may conhiſt fan FI dvawſon,, 3 houſe, or land of anf 25 

1 Buran A fine levied of a tenement is voi "6 at 

35 Wil. Rep. leaſt voidable by writ of error ; but a fine of a meſſuage 
or tenement woul probably be now held good. 

Shep. Tou, H.* Parſonages, red ories, adyowſons, vicarages, or tithes 
improprits, 15 0 by. the. words, the advowſon of the 
church FS. e words, the . reftor of the church of 
. with the , dene, When a fine is levied of 4 
505 7 then the words are of the advowſon e the 

church . F., and not, with the a e ; and of all 
Fiearages” endowed, the writ muſt be / the adyiwſon of 
. The vicarage of FJ: and not with the, er eier . 

Gilb. Ev. 38. If a perſon has two manors, which are both known by 

the namę of Dale, and he levies a . of the manor of 
ale generally, circymſtances ma y be given in evidence 
to prove which manor was intended to bak by the fine. 

2 Brown 466. Wine g a Del and * of a certain number of 


— 


( actes in it is ſaid, tha the party intereſted ſhall 
- haye his cleQion, Where and in what K of the eſtate 


Hu fins eee 


144 
— 


— 
* 


„ 0 
It is alſo ſaid, that the deed by which the uſes of a fine 1 Brown 156. 
| and recovery are declared, is the meaſure by which juries 
uſually go in aſcertaining, the deſcription. of the eſtates 
whereof a fine is levied 5 and the? courts: bf juſtice have 
frequently directed the deſcription of lands in a fine to ſ 
be amended in- conformity to the deed of uſes. But a 
fine will not-paſs a greater number of nere) than are con- 1,1. , * 
tained in the writ and concord, although the deed of uſes | 
- mentfons more Ning 
A fine does not aſcertain, but only-compriſes the lands 
whereof it is levied; ſo that it is n | 
proper to have a declaration of uſes, thatithe-precife lan ( | 
comprehended in ther! fine, and intended tpipaſs by it,) 
may be preciſely aſcertained. ine tle : 
There are frequent inſtances of tenants in fee ſimple, 2 Atk. 241. 
who, in levying fines, inſert more parcels of land than | 
do actually belong:to thema in which-caſes;:Lord: Hard- 
miele ſays, a court of equity. will reſtrain the qperation of | 
'thE-fine, to ſuth lands only as / do really belong to the 
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IN Es being now conſidered as common aſſuranges 
{| miadevwighahe:donſent of i the parties, the court of 
Common *NAkeas!chas frequently: pebojitsed; them toi be 
:amended;quoredny,.palpableimifiake or- miſpsiſſeno has 


cbeen mach i bybtherufficers ,ofi ithercount in thenenttyc of 


the king's ſilver, the proclachations-ar the deſeription of 


„ thpdandst i einzel 20ngfing 5 1 217 
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ances / dire ctedithe 


Then jutigesl zan even imine in 


-originalogtrertapois: chabioh a tue $123 been levied tobe 


Gage's Caſe, 
5 Rep. 45. b 


Lord Pem- 


[amended bit che: proptiety of: ſſudh amendments erm, 
from ſome mbuer nb det erinmnatonb, 10 be extremely 
doubtful. | | 221 

A writ of error was brought to reverſe a fine ; and the 
error aſſigned was, that the writ of covenant bore fle 
the 24th of April, returnable guind. Paſch. which was the 
15th of April; ſo that the return was before the 1e. 
It was reſolved by the whole court that the writ ſhould be 
amended, becauſe fines were nothing more than com- 
mon aſſurances, entered into with the mutual conſent of 
the parties: | | | | me 
This caſe, however, is ſaid to be totally miſreported; 
and the doctrine here laid down, that an original writ 
may be amended, has been contradiQed by the following 
determination. | | 
Lord Pembroke petitioned the Houſe of Lords, for a 


broke v. Lord hill to ſet aſide an amendment made in a fine and recove- 


Jeffries, 
1 Salk, 52. 
Caſes Temp. 
Holt. 59. 


ry, by the court of Great Seffions in Wales, It was re- 
erred to the judges, whether the fine and recovery were 
amendable in thoſe particulars, in which they had been 
amended, and whether ſuch amendments were warranted 
by law. One of the amendments was in the original 


| writ, which had been teſted fix months after the ded:mus 


for the caption. Lord Chief Juſtice Holt certified the 
opinion of the judges to be, that the writ of covenant be- 
ing an original writ, was not amendable, either by the 

— 2 common 


common law, or by any ftatute. That neither the 1s 


Edw. 3. nor the 8 Hem. '6. warranted ſuch an amend- 
ment. That as to this purpoſe, there was no difference 
between adverſary actions and amicable ones; for no 
court could amend a miſtake in a deed, which was as 
much a common aſſurance as a fine of recovery; and 
that Gags caſe was miſreported, and was not lav. 

In Lord Raymond's Reports, vol. 2. 1066. it is ſaĩd by 
Mr. Juſtice Powell, That the teſfe of an original writ was 
not amendable: that it was ſo reſolved by the Houſe of 
Lords, with the concurrent opinion of all the judges, 
upon conſideration of Gage's caſe, in the caſe of Lord 
. Jeffries; and a judgment given in Wales upon the autho- 
rity of that caſe was reverſed; and upon that occaſion the 


record of Gages caſe was ſearched for, and found not to 


warrant the report. And Holt Chief Juſtice ſaid, that 
the tecord of Gage's caſe is in Cokz's entries, tit. error, B. 
9. 250. where the judgment of the court is contrary to t 
RP the writ was not amended, but the fine was re 
verſed; ng e | | 5 


up | 


- na late-caſe, the court of common Pleas refuſes to Lindſay v. 


amend'the return of a writ of covenant on which a fine 22 


t Rep. 1013. 


had been levied z becauſe the deed of uſes was ſuſpicious, 
the fine having been taken from a dying woman. Bu 
Sir William Blackſtone obſerves, that the court gave no 
opinion as to the propriety of ſuch an amendment in a 


fair oaſe. | 


 Aaiſtake in the entry of the king's filver will be al- 


lowetl to be amended. © | 


74 


Thus where a huſband and wife being ſeiſed of the- Ma- Bohun's Caſe. 


nor of 7 levied a fine thereof by the name of the 3 Rep. 4 
Empoles, 


manor of and of a great number of acres of land, 
meadow, ' c. according to the common form of - fines ; 
and the manor and tenements were valued at twenty 
marks per annum; ſo that the fine in the Hanaper was 
J. 1. 6c. 8d. and therefore the king's ſilver, or poſt-fine, 
amounted to 40s; The clerk made the entry of the king's 
filver in this form: Nich. Bohun dat Dominæ Reginæ, 
qos. pro licentia concordandi, c. in placito conventionts of 
fo many acres of land, meadow, &c. omitting the ma- 
nor: and error being aſſigned on this point, becauſe 
the king's ſilver was not mentioned to be paid, as well 
for the manor as for the other tenements, it was reſolved 


by 


3. 


72 


Dowling's "= 
Caſe, 


5 Rep. 44. 


Down's Caſe, 
Id. | 


E 1: N EB: 85 


* all the judges, that the roll of the entry of the king's 

filver ſhould be amended according to the writ of cove- 
nant. the note, the foot, and the certificate of the judg- 
es, in theſe words: de manore de Empoles, cum pertinen- | 


tits ac, Cc. which were omitted through the negligenee 


of the clerk ; for it appeared that the whole ſum was paid, 
as well for the manor as for the reſidue of the IG * 
ſo that no prejudice was done to the queen. 

The proclamations. i in a fine may alſo be 3 
even aſter a writ of error has been brought, in which a 
defect in the proclamation is aſſigned for errorr. 


Thus the proclamations which were indorſed on the . 


food of the fine wete, pending a writ of error, allowed to 
be amended, according to the proclamations on the note 
of the fine remaining with the chirographer. And, in 
3nother caſe, the proclamations of a fine were lions, to 


be amended, after a writ of error had been brought, in 


Pettus 
v. Godſalve, 


13 Rep. 54. 


which that circumſtance was aſſigned for error. 
So where a miſtake was made in the third reclamation 

on the foot of the fine, and the fourth —— was 

altogether left out 3 but it appearing that the proclama- 


tions upon the record remaining with the chirographer, 


adlnʒd in the book of the chirographer, were properly made, 


it was adjudged that the errors in the proclamations. ſhould 


7 oy amended. 


Strilley's 
Caſe, 
Hut. 122. 


In the ſame manner, where a fine was levied in Mich. 
11 Eliz. and the proclamations indorſed by the chirogra- 
pher, were right. But in the note of the fine delivered 
to the cuſſos brevium, the ſecond proclamation appeared 


to have been made on the 20th of May, where it ſhould 


have been the 23d of May. The court held that it ſhould 
be amended ; for the ingroſſment upon the fine by the 
chirographer i is the foundation, which being right, is a 


ſufficient warrant to amend the other, though the out 


Tregeare 
v. Gennys, 


held it a good fine without any amendment. 

The deſcription of the * intended to be compriſed 
in a fine is frequently erroneous ; but in ſuch caſes, 
whenever the deſcription is contrary to. the intention of 
the parties, it will be amended, provided ſuch intention 
appear from the deed to lead the uſes of the fine, or a7 
other ſufficient circumſtances, | 

Thus where it appeared to the caurt, aſter the ennmi⸗ 
nat ion of the plaintiff and deforciant, the inſpeQion of a 


Com. = 587. * : I ſi ne 
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fine levied between the parties, and the indenture de- 
claring the uſes of the fine, that by the omiſſion or miſ- 
priſion of the clerk who made and ingroſſed the præcipe 
and concord of the ſaid fine, he ſuppoſed the ſaid tene- 
ments to lie among others in the pariſh, of Lanceſion, 
when in fact there was no ſuch pariſh within the whole 

county of Cornwall ; but it ought to have been in the pa- 
riſh of St. Stephen's, near Lanceſton. It was ordered by 
the court, that as well the precipe and writ of covenant, 
as all entries and records of the ſaid fine, ſhould be 
amended and reQified, by putting in the words St. Ste- 
pben's near, as, by law, it ought to be done. 

So, where a motion was made to amend a fine, by in- walter 
ſerting the word Woorth, and, on ſhewing cauſe, the v Okenden. 
rule was made abſolute for the amendment, although it Caſes of Prat. 
was objected, that the heirs at law would be prejudiced * 
by the amendment. But the court ſaid, they could not 

take notice whether it would be prejudicial to the heirs at 
law or not, as it was the duty of the court to make the 
fine agreeable to the deed of uſes, and to the intention of 
the parties. 514408 | 

Two fines of lands in the iſland of Antigua were order- Forfter 
ed to be amended, upon hearing counſel for the cognizee v. Pollington 
and the heirs at law of the cognizors, who had brought 2: | 
writs of error to reverſe the fines. The lands were de- Barnes 216. 
ſcribed in the writs, Sc. In inſulta de Antegoa in Ame- 
rica in partibus tranſmarinis, viz. in parochia Sanctæ Ma- 
rie Iſlington in Comm. Midd, The amendment was b 
ſtriking out the words in America in partibus tranſmari- 

nit. Articles of agreement between the parties to the fines, 
to convey and aſſure the lands in the iſland of Antigua, 
were read, and, per curiam, the repugnancy inſerted 
merely through want of ſkill,, and which would vitiate 
the fines, muſt be rejected, and the fines made effectual; 

that is in common form, if they be then inſufficient, 
advantage may be taken thereof. l A at 

Sosa fine levied in 1 Geo. 1. was ordered to be amend- Craghill 
ed according to the deed of uſes, by ſtriking out the word v. Pattiſon, 

parochia, and inſerting the word paroghiis 3 and alſo by Barnes 24. 
inſerting the words et Melbmerby And in | Paſch. 10 Bohoun 
Ges. 3. 2 fine levied in the reign. of queen Ann was v. Burton, 
amended by a deed of ſettlement upon marriage, by al- 3 Will. R. $8. 

tering the name of a pariſh in the fine, from Coxley to | 

„ | Corley, 
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Powell 

v. Peach, 
2 Black. 
Rep. 1202. 


Heath 

. Sir J. E. 

Wilmot, 

2 Black. 

Rep. 778. 

Wilſon on 
Fines 58. 
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ale, upon reading the deve; the indenture ;obeke; fine, 
and an affidavit, that there was no tuch pariſh as Corley, 
the county where the lands Jay. 

The Court of Common Pleas will not, m allow 
the number of acres inſerted in à fine to be iereaſed 
where the deed of uſes is general, and the fine is levied 
by a huſband and wife. 

Thus on a motion to amend a fine, by rene the 
number of acres, the deed of uſes being general, and the 
intent only proved by affidavit, Lord Chief Juſtice De 
Grey obſerved, that amendments antiently were-only:of 
errors in the proceſs of fines, or miſtakes . in the deſcrip- 


tion of the premiſes; and theſe were amended by other 
parts of the ſame record: but the amendment then re- 


queſted varied the extent of the premiſes from fifty to 


eighty- four acres. This, indeed, might be done upon 


principle, provided it was intended by the parties: but 
what was the evidence 1 that intent? the dee to lead 
the uſes could not be legal evidence. of the wie's intent, 
becauſe ſlle was not examined as to the deed,; as the Was 
to the fine, and ſo there was nothing to amend by. 
Although the court of Common'Pleas wilb amend a ne 


in matters of form, yet where a fine is reeorded vf one 


term, the court will not aer it, and make it a fin of 
another. 


Thus where a fine: e e the Gent "of i Ob- 9 


1770, 10 Geo. 3. and acknowledged before comtniſſin- 
ers, in which-Sir John Eardiy jtilmot, (then: Lord Chief 
Juſtice of the court of Common Pleas) and others were 
cognizors, 'which'was paſſed, ingroſſed, -and:recordedias 
a fine of the preceding Trixity term; Sir Jam had no- 
thin in - until a few days before he acknowledg- 
N fine, and therefore in the deed to ſead the uſes 
— it was covenanted by the parties, that: the fine 
ſhould be le viecl as of the Michoelmas term next enſuing 
the acknowledgment of the fine, but by miſtake 'thefine 
was recorded as of the preceding Trimity term. Upon 
producing the deod to lead the uſes of the fine, and ſnhew- 
ing the miſtake, 'it was moved that the fine might be al- 
tered, and made a fine of Micbaclmat term, according to 
the covenant in the deed of uſes; but Lord Chief Juſtice 
De Grey, and the whole court obſerved, that this was not 


A motion to amend. a fine, but to .make:a new fine; > 
| w 
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Sir John Eardly Wilmot having nothing in the lands at 
the time when the fine was levied and recorded, it could 
only operate as à bar tb himſelf and thoſe claiming under 
him, ſo that the granting of this motion might prejudice 
the rights of ſtrangers. x 
No df the Chriſtian names of parties to a fine 
1s allowed by way of amendment. CPA ge. „ 
Thus on à motion to alter the name of the demandant Dixon 
in a · fine from Robert to Jobn, on an aſſidavit by the at- v- Lawſon, 
torney conoerned, that Jabs Dixon was the party meant Re _—_ 
who had purchaſed a part of the : eſtate, and that no deed hit; ain 
to declare the uſes of the fine had been executed, the „ 
court refuſed the motion 
| By the: ſtatute 23 Eliæ. c. 3 2 10. It is enacted, 
Fhat no fine levied before that act, which ſhall be exem- 
»Plified under the Great Seal, ſhall, after ſuch, exemplifi- 
cation, be in anywiſe amended. And by the ſtatute 27 
lia. c. 9. . 10. no fine levied before that act, which 
ſtall · be exemplified under any judicial ſeal of any of the 
fhirea of Malen, or the town or county of Haverford Na.. 
or under the ſeal of any of the counties palatine, ſhall, al- 
ter ſuchexempliſfication, be in anywiſe amended. 
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Of the Force and Effect of a Fine at Common Lato, 


— 2 


Force 6 a | N IP 
Fine — are neceſſary to the levying a fine, we ſhall now 
mox Law. proceed to inveſtigate the effects with which it is attend- 


LJ 


Plowd. 357. 

| "of juſtice in a real action. 24 
Cod. lib. 2. This idea ſeems alſo to have been adopted from the 
Tit. 4. 1. 20. civil law; for it is ſaid in Juſtinian's code, Non minorem 


Vin. de ; 
Tranſat. ciſa et finita, non magis quam ſententia retrattatur, nec 
c. 8.n. 3. | | h 


ner is barred of his entry, and has only a right of aQion 
left: for although the ſtatute De Donis ſays, Et ſi fints 
Juper hujuſmodi tenementum in poſterum levetur ipſo jure fit 


nullus, yet theſe words were only held to extend to w 
| Ee tight 


o 
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right of the iſſue in tail, and not to their poſſeſſion. 


There are however ſeveral caſes, in which a fine does not 
operate as a diſcontinuance of an eſtate tail, which will 
be taken notice of in a ſubſequent part of this work. 

A final judgment in a writ of right, and a chirograph 
of a fine, were originally conſidered as perfect bars to all 
claims whatever from the moment they were completed. 


Thus Madox has tranſcribed a record of the 10 Rich. 1. Di 
where Roger de Wermedale was impleaded for lands, of 15. 


which a fine had been levied : and it was adjudged that 
he ſhould hold the lands in peace, and that none of the 
ſaid perſons could rightfully implead him, as they were in 
patria when the fine was levied, and made no claim: 
Recordatum eft per eoſdem barones quod poſt finem et concor- 


diam. faflam inter pradiftos Matildam & Rogerum, c. 


traxerunt prædictum Rogerum in placitum de tenemento 
quod annotatur in rotulo precedente. Et quod judicium fuit, 


; quod Rogerus teneat in pace tenementum prædictum, ſicut 
continetur in cyrographg facto inter ipſum & prædictam 
Matildam, & quod nullus prædictorum polerit eum impla- 
citare, ex quod ipſi fuerunt in patria quand) finis ille fattus 


fuit, & non poſuerunt clameum aliquod in terra illa, ficut 
rediflus Rogerus contra eos dixit in curid regis in placito, 
& iþſs hoc non deſenderunt. | 5 | 
The effect of a judgment or fine continued to be the 
ſame when Bracton wrote; and he juſtifies it upon the 


principle, that ſufficient time was given both in a real 


action, and the paſſing a chirographum for all thoſe who 


had any right to make their claim. Ft ſeiendum quod Brafton 436 


MN. p. 14, 


ſlatim in ipſo placito & factione cyrographi, vel ante judici- a. & b. 


um ſi preſens ſuerit in curia, vel ſi in patria vel in regno 


Infra quatuor Maria, nec allegare poterit ignorantiam, nife 


juſtum intervenerit impedimentum, nec ulterius audiri debet 
(ut videtur ) quia terminum habet ad minus unius menfit 
(ſecundum communem proviſionem regni) infra quem venire 
poteſi commoge poſt Fer metum quocumque fuerit in reg- 
no, infra gquatuar Maria, quia quilibet implacitatus debet 


habere ſummonitjonem 15 dierum ad minus, que rationabilis 
| dict poterit ſummonitio, nec conceditur alicui cyrographum 
primo die litigii, ſed habebit alium diem per ſpatium 15 
dierum ad minus ad capiendum cyrographum ſuum, ut infra 
= illud tempus poſfit qui jus habuerit apponere clameum 
"as WT EEO YT FTE 


A conliderable 


78 . 


A conſiderable alteration was however made in this re- 
ſpect ſome time between the reign of Hen. 3. and that of 
Ed. 1.; for, in the time of this latter prince, all perſons 
were allowed a year and a day to claim againſt a judg- 
„ n 
Lib. 6. e. 53- Thus Fleta ſays, Excipere enim poterit tenens ex tacitur- 
nitate petentis vel alicujus anteceſſorts ſui, ut ſi ſubticuerint 
cum viderint de jure ſup litigare, vel finalem concordiam 
 facere &  clameum ſuum infra annum & diem nom appoſue- 
rint. But if no claim was made within that period, it 
then became a perpetual bar to all perſons whatever; ſo 
/that a fine was a mode of acquiring-lands, which, after 
/ certain time, ſecured the title of the purcha 1 l. 
every kind of claim. 1 ee ee. 
2 Inſt. 21. The neceſſity of ſome aſſurance of this kind ſeems to 
Comm. 449. have been early felt; for it is a maxim of the higheſt an- 
tiquity in our law, that all ſales of perſonal property in an 
open fair or market, are not only good and valid between 
the contracting parties, but are 216 binding on all ſtran- 
ers who have any right to the things thus ſold : and Sir 
Co. Read. 1. Edward Coke and the author of Doctor and Student are of 
DoR. & Stud. opinion, that the validity of a ſale in an open market, and 
Dial. 1. c. 23. jts efficacy in binding the rights of ſtrangers, was extend- 
| ed to a fine, for the ſecurity of thoſe who were in poſſeſſi · 
on of lands (a). 3 e 
Of the Statute The utility of fines, and the propriety of allawing 
de modolevan- them the utmoſt force in ſecuring landed property, pra- 
— ner, 18 duced the ſtat. 18 Edu. 1. ſtat. 4. uſually called the fatute 
> die modo levandi fines, which was made for the ſole purpoſe 
| of aſcertaining the manner in which fines ſhould in future 
be levied, and of declaring their effet, _ _ 
This ſtatute, after regulating the forms which were to 
be purſued in the paſſing of fines, proceeds thus: © And 
& the cauſe wherefore ſuch ſolemnity ought to be obſerved 
5 | | © in 


(a) The law hath ardained the cgurt of Common Pleas as a mar- 
ket overt for aſſurances of land by fine; ſo,that he who will be 
aſſured of his land, not only againſt the ſeller, ut all ſtrangers, it 
is good for him to paſs-it in this market overt by fine, 3 Rep. 78. b. 
For as the common law hath provided a ſure and ſafe, way to acquire 

and get the pferd of goods hy ſale in market oyert, ſo allo the 
common law Fo 1 prdained a ſure manner of conveyance for rhe 
urchaſer of lands, which, as our ſtatute ſaith, was by fine, Co. 

cad, 1, | | FFT 


. o = 4 - 


Br - 7 Nj EI 835 79 


« in levying a fine is, becauſe a fine is fo high a bar? 
« and of yy great a force, and of ſo. ſtrong a nature in 

46 jtſelf, that it concludeth not only ſuch as are parties, 
c and privies thereto, and their heirs, but all other per- 
« ſons. in the world, being of full age, out of priſon, 
« cood memory, and within the four ſeas, the day 
<« of the fine levied, if they make not their claim of their 4 Black. 

<« action, within a year and a day, on the foot of the Rep. 994. 

66 fine.“ ; ; 

In the next year after this ſtatute was made, there is a Rot. Parl. 19 
very. ſtrong inſtance of the ſame principle to be found in 2%, Foo . 
the rolls of parliament. The king having ſeiſed on the p. 66. 
manor of Sebtirs, for his year, and day, and waſte, on h 
account of à felony committed. by Thomas de Weyand, 

Margery the wife of the ſaid Thomas, and Richard his ſon, 
petitioned the king to be immediately reſtored to the ma- 
nor; becauſe they had been enfeoffed jointly with the 
ſaid Thomas for their lives, as well by a charter as by a 
fine levied in the king's court, which they produced; 
and as Thomas de Weyland was only ſeized for life, they 
contended. that the king was not. intitled to the year, day, 
and waſte, nor the Lord of the fee to a forfeiture, This 
caſe was ſolemnly diſcuſſed in parliament, where it was 
determined, that, in conſequence of the fine, the manor | 
was forfeited; and in this judgment is the following re- | 
marzkable paſſage: Nec in regno iſto provideatur, vel fit 2 Inſt. 51 1. 
pre 5 major ſeu ſolemnior, per quam aliquis vel 
aliguid ſtatum certiorem habere poſſut, vol a ions ſuum 
verificandum aliquod ſolemnius teſti monium praducere, quam 
finem in curia Domini Regis levatum, qui quidem finis ſic 
_ voegtur, es quod fints & conſummatio omnium placitorum eſſe 
debet, & bac de cauſa providebatur. 

The principles of natural juſtice require, that thoſe 
who are diſabled from purſuing their rights ſhould not be 
bound by their nonclaim; and therefore all thoſe who 
were under the age of twenty-one years, in priſon, of 
non ſane memory, or beyond the four ſeas, when a fin Brat. 436. b. 
was levied, were excuſed from making their claim, bothhs Inſt. 516. 

by the common law, and by this ſtatute 3 and no particu- Plowd. 360. 
Jar time being preſcribed to them for purſuing theis rights, | 
ſuch pexſons as happened to labour under any of thoſe 
diſabilities when a fine was levied, were nat; obliged 
make chein claim within a year and a day aſter the 1 ele 
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(val of their diſabilities, but were allowed to proſecute their 
rights at any ſubſequent period. e 
By the old law, married women were not bound to 
Bract. 436. b. make any claim during their coverture, item excuſatur 
2 8 b. uxor que ſub pot eſtate viri ſuppoſita quod clameum non appo- 
g. 30% ſuerit licet mittere poſſit. But no ſaving or exception was 
made in this ſtatute for married women, becauſe their 
huſbands were always fuppoſed to be capable of claiming 
for them. However, if the huſband were within age at 
the time when a fine was levied, although. the wife was 
of full age, till the infancy of the huſband, whoſe pro- 
vince it was to make the claim, ſaved the right of the 
wife for ever. | 
Of the Statute In caſe of a recovery in a writ of right or fine executo- 
3 le- ry, the recovery and fine muſt have been executed, and 
Co. Mead. 14. the poſſeſſion delivered to the recoveror or cognizee, 
2 Inſt. 522, Otherwiſe they were no bar whatever; becauſe, until there 
Plowd. 359. Fwas a tranſmutation of poſſeſſion, ſtrangers were not pre- 
ſumed to have any notice of the alteration'of property, 
nd therefore were not obliged to put in their claim. * 
Co. Read. 18, This rule gave riſe to a great number of ſuits, by the 
1 ee maintenance of the nobility and great barons during the 
_ inſurrections and civil wars which happened in the reign 
of Hen. 3. . Averments that there was no tranſmutation 
of poſſeſſion were ſrequently made againſt fines, and 
were uſually allowed in the two following caſes : firſt, 
where a man ſeiſed in fee levied a fine to a ſtranger, ſur 
cognizance de droit come ceo, c. and the cognizee granted 
and rendered back the ſame lands to the cognizor in tail 
for life or for years; and, ſecondly, where tenant in tail 
accepted of a fine from a perſon who had nothing in the 
lands. | OO „ 
In theſe caſes, the heirs of the cognizor, who were pre- 
judiced by ſuch fines, were allowed to avoid them, by an 
averment that there was no tranſmutat ion of poſſeſſion. 
To remedy this inconvenience, a ſtatute was made in the 
27 Edi. 1. called the fatute de finibus levatis, enacting, 
that ſuch averments ſhould not thenceforth be admitted. 
This ſtatute alſo directed, that the note of every fine 
ſhould be read in the court of Common Pleas in two cer- 
tain days in the week, and that during ſuch reading all 
pleas ſhould ceaſe. | g ee 
| » fmt gy By the common law, and alſo by the ſtatafe*d} nd 
ect , levandi fines, all thoſe who had any right to lands, 3 
. 0 
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of a fine was levied, were obliged to make their claim 

within a year and a day, unleſs they laboured under ſome 

one of the diſabilities fpegified in that act; and it was de- 

termined, that, in the caſe of tenant for life, remainder Plowd. 357. 

for life, remainder in fee, if the firſt tenant for life had 359- 

aliencd his eſtate, and the alienee had levied a fine, t. b 3 254. 

remainder man for life might enter and avoid the fine, Inſt. 31. 

both as to himſelf and as to the remainder man in fee: 

but if the perſon next in remainder neglected to enter 

within the year and day, not only he, but alſo the re- 

mainder man in fee, were for ever barred, and a claim 

by the remainder man within the year and day would not 

have ſaved his right, by which means the eſtates of rep | 

mainder men and reverfioners were frequently barred b | 

the negle@ ofthe particular tenants. ' 4 | 
"This was certainly a very great grievance, and was fo | 

ſeverely felt, that to remedy it, the ſtatute of nonclaim | 

34 Ede. 3. c. 16. was paſſed, enacting, That the { { 


* 


% plea of non-claim of fines, which from thenceforth 
F ſhould be levied, ſhould not be taken nor holden for 
f* any bar in time to come.” 5 np 

This ftatute was made in conſequence of a petition 
from the Commons, which is publiſhed in the rolls of 
parliament 17 Edu. 3. No. 26. Item que noncleyme des Rot. Parl. 
fines levees fur le rendri en temps a venir ne barre nul home ol · 3+ P. 142: 
de ſa action. To which the king anſwered, 7! pig au 


roi q' deſore ceſt choſe ſoit faite et f eflatut ent ſoit fait q 


aus des prantz et autres de non conſeil. 

The efficacy of fines was entirely deſtroyed by this we 
tute, and ſtrangers were thereby allowed to claim lands 
at any indefinite period of time after a fine had been le- 
vied of them, which muſt have been productive of very 
great inconveniencies. | 

The ſtatute of nonclaim is ſtill in force with reſpect to 
fines which are levied without proclamations ; and al- 
though ſuch fines are no bar to the iſſue in tail, yet, when 
levied by a tenant in tail in poſſeſſion, they operate as 2 
diſcontinuance, and of courſe put the remainder men or 
reverſioners to their formedon, which now, by the ſtatute 
21 Fac. 1. c. 16. mult be brought within twenty years af- 

ter the right accrues, unleſs the perſon who has the right 
labours under any of the diſabilities ſpecified in that' ſta- 


tute, | : 
2 G CHAF. 
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CHAPTER X. 


Of the Force and Effet of Fines by the Statutes 
1 Rich. 3. 4 Hen. 7. and 32 Hen. 8. in barring 
Eftates Tail. | 


Of the Stat, IT has been a conſtant remark of thoſe who have had 

x Rich. 3. occaſion to trace the hiſtory of our Engliſb juriſpru- 

x Blackſt. 70. gence, that whenever a material alteration was made in 

- the common law, the inconveniencies ariſing from ſuch 
intended to be remedied. 

This obſervation was perhaps more fully exemplified by 


the conſequences which attended the ſtatute of nonclaim, 


than by any other innovation which has been attempted in 

the common law. On this ſubje& it is difficult to add 

A Inſt. 518: any thing to the force of Sir Edward Coke's expreſſion, 
«« great contention aroſe, and few men were ſure of their 

„ poſſeſſions.” And it is aſtoniſhing that the legiſlature 

ſhould ſuffer a grievance which muſt have been ſo uni- 

verſally felt, to continue ſo long; for the common law re- 

ſpecting nonclaim was not revived until the firſt year of the 

reign of Rich. 3. who ſeems to have attempted to palliate 


Bacon's Life his crueltics, and the uſurpation of the crown, by the. 


of Hen. 7. 


mags many excellent laws which he immediately enacted; one 


of thoſe was the « Rich. 3. c. 7. by which the common 

law was reſtored, and the doctrine of nonclaim revived. 
Of the Stat: This ſtatute was ſoon followed by the 4 Hen. 7. c. 24. 
4 Hen. 75, and as in this laſt ſtatute all the clauſes in the 1 Rich. 3. 
c. 24» are copied almoſt verbatim, and ſome additional matters 
are ſubjoined ; the ſtatute 1 Rich. 3. is now become uſe- 
leſs and obſolete, and the whole effe of fines depends 
almoſt entirely at this day on the 4 Hen. 5. for which rea- 

ſon it will be neceſſary to explain it at large. ; 
'This act after reciting the laſt clauſe in the ſtatute de 
finibus levatis, proceeds thus, —** The king our ſovereign 
lord conſidereth that fines ought to be of the greateſt 
<< ſtrength to avoid ſtrifes and debates, and to be a final 
c end and conclufion : and of ſuch eſfect were taken 
| | es afore 


change, have been much greater than thoſe, which were 
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c afore a ſtatute made of nonclaim, and now is uſed th 
« contrary, to the univerſal trouble of the king's ſub- 
<« jeQs; will therefore it be ordained, Cc.“ 
The firſt ſection which direQs the proclamations to be 
made, has been already ſtated. RS 
$23. 2. And the ſaid proclamations ſo had and 
« made the ſaid fine to be a final end and conclude, as 
well privies as ſtrangers to the ſame, except women 
ee covert, other than be parties to the ſaid fine, and 
te every perſon then being within the age of 21 years, in 
& priſon, or out of this realm, or not of whole mind at 
e the time of the ſaid fine levied, not parties to ſuch 
e fine.” | | | 
We have ſeen that by the common law, a fine levied 
of an eſtate tail, only operated as a diſcontinuance of it, 
and did not bar the iſſue. from bringing their formedon. 
But in conſequence of ſome ambiguous expreſſions in this 
| ſtatute, it was ſuppoſed to enable tenants in tail to bar 
their iſſue by a fine; eſtates tail however had continued 
ſo long, and were ſo much favoured by the nobility, on 
account of their not being forfeitable for treaſon, that 
the judges were extremely cautious of putting ſo extenſive 
a conſtruction on it, eſpecially as the ſtatute de donis con- 
ditionalibus expreſsly declares that a fine levied of an eſ- 
tate tail ſhould he void. | 
A caſe however aroſe in 19 Hen. 8. in which this point Broke Ab. 
came in queſtion, ſome of the judges argued, that the Tit. Fine r, 
iſſue was not barred by the fine of his anceſtor, not be- Pyer 2. b. 
ing privy to him, but claiming the eſtate immediately 
from the donor, per formam doni : but the majority of the 
Judges were of opinion, that a fine levied by a tenant in 
tail, according to the ſtatute 4 Hen. 7. was a good bar to 
his iſſue (aA) Ot 1 | 
This determination of the judges ſeems not to have 
been entirely approved of; for in 32 Hen. 8. a ſtatute 
was paſſed, reciting that doubts had ariſen reſpecting the 
validity. of the ſtatute 4 Hen. 7. in barring the iſſue in 
tail, and enaQing, © That all and ſingular fines, as 
G 2 „ 


(a) This ſubject is diſcuſſed in ſo extenſive and maſterly a man- 

ner by Mr. Hargrave, in one of his notes to the firſt Inſtitute, that 

nothing can be added to it ; and it now being a matter of curioſity 

only, it is thought ſufficient to refer the reader to that excellent 
work. 1 Inſt. 121. a, laſt edit. note 1. 


* 


4t\wal rect evicd; int Mund r de be levied whth 


«© manors, c. before the time of the ia 


f oF a1 


« proclamations according to the ſtatute, by any perſon 
cc or perſons of full age of one and — nn Say | 

id fine levied, in 
any wiſe intailed to the perſon or perfons ſo levying 
the ſaid fine, or to any of the anceftors of the fame 


„„ perſon or perſons in poſſeffion, reverſion, remainder, 


* or in uſe, ſhall be, immediately after the ſame fine 


* levied, ingroſſed, and proclamations made, adjudged, 


„ accepted, deemed and taken, „to all intents and purpo- 
5 ſes, a ſuſſicient bar and diſcharge for ever againft the 
* ſaid perſon and perſons, and their heirs, claimmg the 


* ſaid lands, tenements, and hereditaments, or any par- 


Operation 
theſe Statutes 
in barring 
Eftates Tail, 
Hob. 332. 


2 Rep. 87. b. 


xz inſt. 271. 2. 
2 Rep. 42. b. 


2 Inſt. 516. 
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ought to he confidered together. | 


* cel thereof, only by force of ſuch intail, and againſt 


« ail other perſons claiming the ſame or any parcel 
thereof, only to their uſe, or to the uſe of any manner 


& of heir of the bodies of them, any ambiguity, doubt, 
«© or contrariety of opinion rifen or grown upon the faid- 
« ftatute to the contrary notwithſtanding.” 

The ſtatute 32 Hen. 8. having been profeſſedly made 
for the purpoſe of explaining the ſtatute 4 Hen. 7. the 


The term by which the iſſue in tail is deſoribed in the 
ſtatute 4 Hey. 7. is that of privy, which has various ſig- 
nifications in our law: it ſometimes means that connec - 
tion which arifes between perſons, who have entered into 
a mutual contract with each other, as between domor and 
doner, leſſor and leſſee ; or clic it ſigniſies a relationſhip 
of blood, as between anceſtor and heir, but in conſe- 
quence of the ftatute 32 Hen. 8. which has been conſidar- 
ed as an explanation of the ſtatute 4 flen. 7. It has been 
determined, that by the word privy are meant, t hoſe 
perſons who are not only privy in blood to the perſon who. 


' levies the fine, but alſo privy in eſtate and title to the 


land whereof the fine is levied ; that is, thoſe who muſt 
neceſſarily mention the cogmizor, and convey their de- 


ſcent through him, before they can make out their title 


to the eſtate, which comprehends the iſſue in tail: and a 
perſon who is a privy within the intention of the 4 Hen. 
7. is an heir in tail within the intention of the 32 Hen. 

8. et fic e converſo. 
Thus if a tenant in tail in poſſeſſion, levies a fine with 
proclamations, it will be an effectual bar to all his 2 * 
. for 


— 


% 28 
for they are privy to him both in blood and eſtate, and 
can oaly make a title to the eſtate tail as his ſons. | 


So where a huſband and wife were tenants in ſpecial Dyer 351. b. 
tail, and the huſband alone levied a fine; it was deter- pl. 24. 
mined in 18 Eliz. and alſo in 10 Fac. that it was a good ae agg 
bar to all their iſſue, becauſe in making out their title 33. 4 
they mult neceſſarily ſnew themſelves to be heirs to the 
father, as well as to the mother, and therefore they are 
privies both in blood and eſtate to the cognizor of the 
fine. | 

Sir Edward Coke ſays, that if lands were given to an 1 Inſt. 373. a. 
elder ſon and the heirs of his body, remainder to his fa» 3 4 
ther and the heirs of bis body, and after the father's, — 
death, the eldeſt ſon had levied a ſine with proclamations, . 
and died without iſſue; the ſecond ſon would have been 
| barred by the fine, becauſe the remainder which was li- 
mitted to the father and the heirs of his body, haying de- 
ſcended on the eldeſt ſon, the ſecond ſon in making out 
his title to this remainder, muſt conyey his deſcent thraugh 
his elder brother, by which means he would become a 
privy to him, both in blood and eftate, : 

The 2 muſt be both in blood and eſtate, for pri- 
vity in blood only will not be ſufficient, ES: mo 

hus if lands be given to a man and the heirs females Shep. Tou. 
of his body, who has a fon and daughter, and the ſon 20. | 
levies a fine and dies without iſſue, it will be no bar to 
the daughter; for although ſhe is privy in blood to her 
brother, yet ſhe is not priyy in eſtate or title to him, as 
ſhe can make her title to the eſtate without conveying her 
deſcent through him, or even mentioning him. 

It follows from the ſame principle that if a tenant in tail Hobart 333. 
has iſſue a daughter who levics a f ne, and aftcrwardsa 
ſon is born, he will not be barred by his ſiſter's fine, be- 
cauſe he can make his title to the eſtate tail as heir of the 
_ 7 his father, without conveying his deſcent through 

is ſiſter. | 
Where a perſon makes mention. of any of his anceſtors, 
in the courſe of his pedigree only, and not as one from 
whom he claims, he is not conſidered as privy in eſtate 
and title to ſuch anceſtor, and therefore will not be barred 
oy fine. 1 | . 

us where William Rogers an idiot, being ſeiſed of a Rg cards v. 
reverſion in fee, Andrew Rogers his uncle, levied a fine —— Ceo. 

| | of Car. 524, 543. 


5 
' 


86 


WC 


x Vent. 418. of the lands with proclamations to a ſtranger, and died 
Sir W. Jones in the lifetime of his nephew: upon the death of the idiot 


456. 


without iſſue, the grandſon of Andreu Rogers entered 
and claĩmed the lands as heir at law to the idiot, and the 
queſtion was, whether he was barred by the fine of his 


grandfather. Croke and Berkeley were of opinion, that 


as the lands never deſcended on Andrew Rogers, his grand- 
ſon was not barred by his fine, for he claimed nothing 
from him, but only mentioned him in the courſe of his 
pedigree. —= | 

It is not neceſſary that a tenant in tail ſhould be in the 


' | aQual poſſeſſion of the eſtate tail, in order to be capable 


Touch v. 


Coe | Bamheld, 


i 
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- 3 Rep. 88. 
1 Leon. 75. 


of barring his iſſue by fine; for the ſtatute 4 Hen. 7. ſ. 7. 
has expreſsly excluded parties and privies to a fine from 
pleading quod partes = nihil habuerunt, and the ſtatute 
32 Hen. 8. makes a fine levied of any lands intailed to 
the perſon ſo levying the ſame, or to any of his anceſtors, 


a ſufficient bar againſt ſuch perſon and his heirs. So that 


a fine with proclamations duly levied by a perſon who 


has the right of an intail in him, will be a good bar to his 
iſſue, although at the time when the fine was levied, he 


had never entered on the eſtate tail, or had only an eſ- 
tate tail in remainder, or had even a feoffment or any 
other conveyance of it. | Sh 

Thus where Edward Lord Zouch brought a formedon in 
the deſcender for a moiety of a manor againſt one Bam- 
field, who pleaded in bar that John, great grandfa- 
ther of the demandant, levied a fine ſur cognizance de droit 
come ceo with proclamations of the ſaid moiety, which was 


granted, and rendered by the ſame fine to the ſaid John 


and his heirs, whoſe eſtates the tenant had; Lord Zeuch 
replied, that at the time when the fine was levied, and 
at all times after, the ſaid Bamfield was ſeiſed of the land 
in his demeſne as of fee. And on folemn argument it 
was determined by all the judges, that the demandant 
being heir 1n tail to the perſon who levied the fine, could 
not aver the continuance of the land in a ſtranger, nor 
aver quod partes finis nihil habuerunt, becauſe the ſtatutes 
4 Hen. 7. and 32 Hen. 8. bound the eſtates tail, although 
the perſon who levied the fine was not then in poſſeſſion 
of the eſtate tail, which Sir Edward Coke obſerves, was 
the firſt determination on this point. 1 

| A fine 


A fine levied-by a tenant in tail in remainder, expec- Jenk. Cent. 
tant on an eſtate bor life, or an eſtate tail, will be a good 8. Caſe 96. 
bar to the iſſuc of the perſon who levies the fine. ; 

Thus A. being a tenant for life, remainder to B. in Caſe of Fines, 
tail, reverſion to B. and his heirs. H. levied a fine with 3 Rep. 84. 
proclamations of the eſtate tail, during the life of the te- — 
nant for life; and it was adjudged to be a good bar to the Pond. 430. 1 
eſtate tail. | | 1 $49 ; WE: > 
I a tenant in tail makes a feoffment of the eſtate tail; Rep. 90. a. 

and afterwards levies a fine of it, his iſſue will be thereby 
barred, . V 
The grandfather being tenant in tail, enfeoffed the fa- Hunt v. King, 
ther in fee; afterwards the grandfather diſſeiſed the fa- Oro. Elis. 
ther, and levied a fine, with proclamations; the father ““ 
entered, and the cognizee of the fine entered on him: 
after the Hs of the father, his fon brought a fermędon 
for the recovery of the land, to which this fine was plead- 
cd in bar: the demandant pleaded the entry of his father, 
and judgment was given for him. A writ of error was 
brought, and error was aſſigned in matter of law, that 
this * was a good bar to the iſſue in tail by the ſtatute 
32 Hen. 8. for it was not to be compared to a finę at com- 
mon law, nor to fi nes levied by other perſons, becauſe in 
this caſe it was ſufficient that the fine was levied by the 
perſon who had the right of the eſtate tail in him, or to 
whom the land was intailed, although none of the parties 
to the fine had any eſtate of frechold in poſſeſſion, re- 
mainder, or reverſion, in the land whereof it was levied, 
as it was adjudged in the caſe of Zouch v. Bampeld. Ante p. 86. 
The court was of this opinion, and the judgment was 
reverſes, R +... | ee . 

Although a tenant in tail is diſſęiſed, yet if during the 3 Rep. 90. a. 
diſſeiſin — e a fine to a ſtranger, it Neal bar his ic, Jet. Cent. 
who will not be allowed to'plead, that his anceſtor was 65. 
not ſeiſed of the eſtate tail when he Jevied th: 1 

If a tenant in tail covenants to ſtand ſeiſed to the uſe of Bedingfield's 
himſelf for life, remainder to his ſon, and afterwards le- Caſe, _ 
vies a fine to other uſes it will be good, and the Jaſt uſes Cro. Elis. 
will take place. „ bo. Ns a 

In caſe of a lineal deſcent, the iſſue in tai] may be bar- 7 2255 
red by the fine of his anceſtor, although at the time of. | [ 
levying the fine the anceſtor had only a poſſibility of an 
eſtate tail which never took cffcQ, 3 the iſſue in 
| | making 


* 
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© anceſtor, which makes him a privy to him. 
Archer's Caſe Thus where lands were given to A. and his wife in ſpe» 
cited, 3 Rep. Gjaftail, A. died Teaving iſſue a fort who difſciſed his mo- 


the iſſue of the fon, although the ſon at the time when he 


mother being then alive; for the ftatute 32 Hen. 8. ought 


land was intailed to the anceſtor of the perſon who levied 


fine which he could paſs or extinguiſh, yet as the ſtatute 


iſſue. 
caſe : 


—_ o , he ſhould attain the age of twenty-ftye years, to hold to 
10 Nep. 5% 4. fim and the Heirs of his body. John Grunt, the deviſce, 


this fine, akhobgh Jehn Grant wlien he levied it had but 
a bare poſſibility of an eſtate tail. Sir Edward Coke fays 
Cre. Eliz, that no judgment was given: but Croke and Leonard, 
122. who have reported this caſe by the name of Fo and 
Bellamy, ſay judgment was given, that the eſtate tail was 

| barred by the fine. And in Sir Thomas Raymond's Re- 


by the 4 Hen. 7. it was well barred by the 32 Hen. 8. in 
conſequence of the words “ all fines, levied by any per- 
« fon or perſons, c. of any manors, c. before the 


«© of the anceſtors of the ſame perſon or perſons.” 
In caſe of a collateral defcent, a fine levied by a per- 
ſon who was never ſeiſed of the eſtate tail, and on whom 


Hobb, 333, chet, and levied a fine with proclamations. It was re- 
ſolved by alf the judges that this fine was a good bar to 


levied the fine had only a poſſibility of an eſtate tail, his 
to be expounded according to the letter of it, and as the 


the fine, although fuch anceſtor was alive, fo that no eſ- 

tate or right had deſcended on the perſon who levied the 

ſays—** intailed to the perſon ſo ſevying the fame or to 

e any of his anceftots,” in the disjunctive, it was ad- 
judged that the fine did bar the right which afterwards de- 
ſcended to him, not only as to himfelf, but alſo to all his 

This principle was carried much farther in the following 


Grant's Caſe William Grant deviſed his lands to Fohn Grint whets 


after he had attained the age of twenty-one years, but, 
before he was twenty-five, levied a fine of the lands thus 
deviſed ; and the queftion was, whether it ſhoald bar his 
ifge. It was reſolved that the eſtate tail was barred: by 


ports, it is faid, that although the eſtate was not barred. 


time of the ſaid fine levied in anywiſe, entailed to the 
<< perſon or perſons ſo levying the fame fine, or to any 


it 


4 


22 fin" a” 
it never deſcended, but who hid only a poſſibility of an 
eſtate tail, is no bar to a collateral heir iti tail, of the per- 
ſon who levied the fine; becauſe, in making his titfe to 
the eſtate tail, he need not convey himſelf through him, 
ſo that he is not a privy to him. | 8 
A hufband made a feoffment to the uſe of himſelf and Mackwil- 
his wife, and the heirs-male of their two bodies, remain; liam's caſe, 
der to the heits-male of the body of the huſband, te- A 5 
mainder to the heirs of their two bodies, remainder in fee _ "i 8 7 
to the huſband. The huſband and wife had iſfue a fon the name of 
anda daughter, the huſband died, the fon made a leaſe Godfrey v. 
to commence aſter the death of his mother, then levied a Wade. 
fine with proclamations to the uſe of himſelf in fee, and 
died without iſſue in the life-time of his mother. The 
queſtion was, whether this leaſe was good againſt the 
daughter. It ſhould previouſly be obſerved, that the eſ- 
tate-tail limited to the huſband and. wife, and the heirs- 
male of their bodies veſted wholly in the wife after the 
death of her huſband, although ſhe was within the ſta- 
tote 11 Hen. 7. c. 20. and the remainder to the heirs-male Ante p. 63. 
of the body of the father was in the ſon at the time when 
he levied the fine; but theſe eſtates became extinct when 
the mother and fon died, ſo that the leaſe in queſtion ' 
could only be derived out of the remainder to the heirs 
of the bodies of the huſband and wife, to which both the 
ſon and the daughter were inheritable. It was determi- 
red. by Lord Chief Juſtice Hobart, Hutton and Zier, 
2 the opinion of Winch, that although in a lineal 
deſcent the iſſue in tail were barred by the fine of their 
anceſtor, notwithſtanding ſuch anceſtor had but a poſſi- 
bility of an eſtate-tail when he levied the fine; yet in a 
collateral deſcent the | caſe was very different, as it was 
not neceſfary that the iſſue in tail ſhould make mention 
of every collateral iſſue inheritable before him, as in a 
lineal one, and that in the preſent caſe as the eſtate-tail 
never defcended on the ſon, his fine could be no bar to 
his ſiſter, who was not privy to him, becauſe ſhe could 
make het title to the eſtate-tail without conveying her 
deſcent through him, or even mentioning him in her 
prdigree. Judgment was therefore given that the leaſe 
was void as to the ſiſter, but it was obſerved that if the 
eſtate- tail had deſcended on the ſon, his fine would then 
' have barred his ſiſter, becauſe in that caſe ſhe muſt have 


conveyed 
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conveyed her deſcent throygh him, in order to make out 
her title to the eſtate-tail, by which means ſhe would have 
been a privy to him. | | 

So where an eldeſt ſon levied a fine of an eſtate-tail, 
which was then veſted 'in his mother, and died in the 


| life-time of his mother, by which means the eſtate- tail 


never deſcended on him. It was adjudged in the Com- 


mon Pleas, by three judges againſt one, that this fine did 


Hellot v. 
Saunders, 
Cro. Jac, 669. 
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not bar the ſecond brother. And upon a writ of Error all 
the judges of the King's Bench were of the ſame opinion, 
becauſe as the eſtate-tail never veſted in the elder brother, 
the younger brother was not privy to him. | | 

A tenant in tail of a rent-charge may bar it, by levy- 
ing a fine of the lands out of which the rent iſſues, 

Thus, where a tenant in tail of a rent-charge iſſuing 
out of the manor of King/bury, levicd a fine of the manor, 
which was pleaded in bar of an avowry made for the rent. 
The fine was levied of the rent per nomen manerii, and 
an averment was made that the fine was levied by agree- 
ment of the parties with an intent to bar the rent. The 
defendant pleaded, not comprized, which being demurred 
to and argued ſeveral times, it was held * Chief 
Juſtice Hobart and Harvey, that the rent was barred by 
the fine, becauſe the fine being levied of the land, paſſed 
the rent incluſively, it being directed by the agreement 
of the parties. | | 

As a fine may be levied of an advowſon in groſs, ſo a 
tenant in tail of an advowſon in groſs, ſo a tenant in tail 
of an advowſon in groſs may bar his iſſye by a fine levied 
of it according to the ſtatute, 4 Hen. 7. It is however 
ſaid in Plavden, that if a tenant in tail of an advowſon 
grants or renders to another by fine the r of a 
clerk to the advowſon, this will not bind the iſſue, be- 
cauſe the right of nomination 1s a thing diſtin& from the 


| advowſon, and not intailed ; but modern writers have 


thought differently on this ſubject, on the principle that 
the preſentation and nomination are in eig the ſame 
thing, being the fruit and full profit of the patronage. 
But if a tenant in tail of an advowſon grants by fine the 
nomination of a clerk to one and his heirs, ſo that when 
the church becomes void the grantee and his heirs may 
nominate a clerk to the tenant in tail and his heirs, and 
that he or they ſhall preſent the clerk ſo nominated to the 

| | ordinary 3 
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ordinary; ſuch fine will not bind the iſſue in tail, becauſe 
there the nomination and preſentation are diſtinguiſhed, 
ſo that the fine is not levied of the thing intailed. 3 

A cęſtui que truſtiin tail may levy a fine of ſuch an eſtate, Vide infra 
which will have as extenſive an operation in barring his c. 
iſſue, as if he had the legal eſtate. 

If a fine be levied by a ſtranger to a tenant in tail, 

and the tenant in tail grants and renders his eſtate to the 
ſtranger, ſuch a fine will bar the iſſue in tail. 4 
Thus where a ſtranger levied a fine to a tenant in tail Smith v. 
in remainder, who granted and rendered the lands to the Stapleton, | 
cognizor for fifty-one years. It was reſolved that this Ploud. 430. 
term was good againſt the iſſue in tail. | | 

As tenant in tail may convey his whole eſtate by fine, 
ſo he may create any leſſer eſtate out of it, which will 
likewiſe bind his iſſue after his death. Thus in the pre- vide Mac- 
ceding caſe a term for years created by a tenant in tail William's 
was held to be good againſt the iſſue.  _ . _ 
If the iſſue in tail levies a fine in the life-time of his enk. Cent. 
anceſtor, who is then ſeiſed of the eſtate-tail, the anceſ- 255. 
tor may afterwards levy a fine himſelf, and thereby bar Shep. Tou. 
his iſſue, and alſo the perſon to whom the iſſue levied 25. 
the ſine. So that in all caſes of this kind, it is underſtood 
that the tenant in tail dies without barring the eſtate tail, 
by which means it deſcends upon the iſſue. 

If there be tenant in tail, with remainder to himſelf in Shep. Tou. 
1 he may by levying one fine bar both the eſtates 26. 
tai 1 a 
A tenant in tail being guilty of murder, levied a fine x Wilſon's 

before conviction, and it was doubted whether it ſhould bar Rep. P. 2- 
the iſſue for the lord's benefit. The court inclined to“ 
think that it ſhould, but no judgment was given. 85 

Where the king is tenant in tail he may by a fine levied 7 Rep. 32. a. 
on a grant and render, bar his eſtate-tail, becauſe it being Plowd: 227. 
determined in Lord Berkeley's caſe, that the king was 
bound by the ſtatute de donis, it was but reaſonable his 
majeſty ſhould take advantage of thoſe ſtatutes, which 
enable tenants in tail to bar their eſtates. 

A fine ſur conceſſit, will bar an eſtate-tail as long as it Earl of Rut- 
continues in force, and therefore any eſtate created by a land's caſe, 
fine of that kind will be good againſt the iſſue in tail. Oro. Jac. 40. 
Although a fine levied by a tenant in tail may be de- I Cont. 


feated by a perſon claiming ſome particular eſtate ” * oy 
| lan 


R 


lands of which the fine is levied, yet it will ſtill continue 


to be a good bar to the iffue in tail. 


1 And. 43. 
3 Rep. 91. a, 


Ante p. 87. 


Thus where a tenant in tail diſcontinued in fee, after- 
wards diſſeiſed the diſcontinuance, and levied a fine with 
proclamations ; the diſcontinure entered on the land, and 
avoided the eſtate, which paſſed by the fine as to himſelf. 
The queſtion was, whether the heir in tail was remitted 
or not, and the judges were unanimous, that the heir in 
tail was not remitted, but was barred by the ſtatute, 
32 Hen. 8. although the eſtate which paſfed by the fine 
was avoidey.—The fame point was determined in the caſe 
of Hunt v. King, which was ſtated in the preceding part 
of this chapter, Es Oe ME. | | 

Although no fine is a bar to an eſtate-tail, but a fine 
with proclamations levied, purſuant to the ſtatnte, 4 Hex. 
7. yet as ſoon as a fine is levied, and before all the pro- 


clamations are paſt, it is a good bar to an eflate-tail, 


Plowd. 434+ 


Bro. Ab. Tit. 
Fine 109. 


Purſlow's 
Cate cited, 


.3 Rep. 90. b. 


provided the proclamations are duly made, and the iſſue 
in tail cannot ſave his right by entering before all the 
proclamations are made. | | 

This point was formerly much doubted, and in the 
caſe of Smith and Stapleton, 15 Eliz. it was contended by 
the counſel, that in conſequence of the words in the ſta- 
tute, 4 Hen. 7. * and the ſaid proclamations ſo had and 
«© made, the ſaid fine to be a final end, and conclude as 
te well privies as ſtrangers,” &c. And alſo the words in 
the ſtatute 32 Hen. 8. © Aſter the ſame fine levied, in- 
«« groſſed, and proclamations made,” &c. a fine was no 
bar to the iſſue in tail, if the anceſtor died before all the 
proclamations were made: and Brooke ſeems to have been 
of the fame opinion; the contrary, however, was deter- 
mined in the following caſe : . 
Sir George Blunt being in tenant tail of ſeveral manors, 
and having iſſue, a daughter; levied a fine, and ſoon 
afterwards died. The daughter immediately brought a 


formedon for the recovery of the eftate tail, pending which 


al! the proclamations were made. It was unanimouſly 


determined that the daughter was barred by this fine, al- 


though her anceſtor died, and ſhe commenced her action 
before the proclamations were all made. Sir Edward 

Coke makes four obſervations on this caſe. 
1. That although, after a fine is levied, a right to an 
eſtate tail deſcends to the iſſue, yet, as ſoon as the pro- 
; clamations 
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clamations are made, the right which thus deſcended is 
barred by the fine. | 1 

2. Although a formedon is brought and purſued, yet, 
if the proclamations arc all afterwards duly made, the 
fine will them be a good bar. 

3. When tenant in tail levies a fine, and dies before 
all the proclamations are made, the iſſue in tail is not 
within any of the ſavings of the 4 Hen. 7.; for, if he 
were, then the bringing his formedon before all the pro- 
clamations were made, would avoid the fine. 

4. That the proclamations ſerve no other purpoſe but 
that of diſtinguiſhing a ſine levied, purſuant to the ſtatute 
4 Hen. 7. from a fine at common law. „ 5 

So where a tenant in tail levied a fine, and died before Caſe of Fines, 
all the proclamations were made, leaving a ſon, who was 3 Rep. 34. 
beyond ſea, who returned after all the proclamations were 
made, and claimed the land. It was reſolved by all the 
judges, that although a right of entail deſcended to the 
ſon on the death of his father, in conſequence of his 
| dying before all the proclamations were made; yet, when 
all the proclamations paſſed, the right which deſcended 
to him was for ever barred, and the iſſue could not have 
ſaved it by any claim. 8 ä | 

Wee have ſeen that fines may be levicd in the courts of 
anttent demeſne, and other inferior courts 3 but they 1 Salk. 340. 
haue only the operation of ſines at common law; they 
therefore create a diſcontinuance when levied of an 
eſtate tail, but do nat bar the iſſue from bringing a for- 
medon : for no fine, unleſs it is levied with proclamati- | 
ons, purſuant to the ſtatute 4. Hen. 7. has the effect of Dyer 379. 
barring an eſtate tail, wiihout a particular cuſtom. in 

There is one ſpecies of eſtate tail which is protected 
from the operation of the ſtatutes 4 Hex. 7. and 32 Hen. 

8. by two paſttive ſtatutes; that is, an eſtate tail given or 

procured to be given by the Crown as a reward of ſervi- 

ces; where the remainder or reverſion is veſted in the 

Crown, of which notice will be taken in a ſubſequent 

chapter. | 1 | | 

The privilege of levying a fine purſuant to theſe ſta- 1 Rep. $3. 

tutes, is an incident fo inſeparably annexed to an eſtate 10 Rep. 37- 

tail, that any condition or proviſo, reſtraining or prohi- w_ 85800 

biting it, is held to be repugnant to the nature of the , yer, _ 

eſtate, and therefore void : but a tenant in tail may be 
| | reſtrained 
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1 Show. 370. 
1 Salk. 338. 
4 Mod. 1. 


f. 38 4. | 
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reſtrained from levying a fine at common law, becaufe 
that is a tortious act, and only operates as a diſcontinu- 
ance to the iſſue. 4 | 

Before we quit this ſubject, it may be proper to obſerve, 
that the operation of a fine 1s merely to bar the eſtate 
tail, but not the remainders or reverſion which depend 
upon it; for a fine levied by a tenant in tail in poſſeſſion 
only diſcontinũes the eſtate tail, and gives the cognizee 
a baſe fee, that is, an eſtate to him and his heirs, as long 
as the tenant in tail has heirs of his body, but does not 
bar the rights of the perſons in remainder and reverſion. 

But where the tenant in tail has the immediate rever- 
fion in fee in himſelf, he may make a good title by fine 
only ; for in that caſe the operation of the fine will be to 
merge the eſtate tail, and bring the reverſion in fee into 
immediate poſſeſſion, it being determined that a fine takes 
away the protection given to eſtates tail by the ſtatute de. 
donis; and they then, like all other particular eſtates, 
become ſubject to merger and extinguiſhment, when 
united with the abſolute hes 2 

This method, however, of barring an eſtate tail is at- 
tended with one conſiderable inconvenience, which will 
be mentioned in a ſubſequent chapter. | 

There are two clauſes in the ſtatute 32 Hen. 8. c. 36. 
by which, it is enaQed, That it ſhall not extend to any 
fine 3 of any lordſhips, manors, &c. the owners 
whereof, by any expreſs words contained in any ſpecial 
act of parliament made fince the 4 Hen. 7. are reſtrained 
from alienation ; nor to any manors, lands, tenements, 
Sc. then in ſuit, demand or variance in any of the 
king's courts, or whereof, any charters, evidences, or 
muniments, were then in demand in the court of Chan- 
cery, &c. but all ſuch fines ſhould have the ſame force 
and effect as if that ſtatute had not been made. 
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CHAPTER: It 


Of the Force and Effet of a Fine, in barring 
particular Perſons, Eſtates, and Intereſts. ' 


fined to the enabling tenants in tail to bar their 


T object of the ſtatute 4 Hen. 7. was not con- 


iſſue, it was alſo intended to ſecure thoſe who were in 

; poſſeſſion of land againſt all dormant claims; the words 

of the ſtatute being ſo extenſive, that they comprehend 
- almoſt all perſons, and almoſt every kind of eſtate or in- 


7 tereſt in lands: and where a fine and non-claim is 


pleaded, a court of law will not enter into any diſcuſſion 
of the title until that be accounted for. | | 

Lay corporations, who have an abſolute eſtate in their 
poſſeſſions, and a power of alienation, may be barred by 
afine and non-claim. | : 

Thus where the cooks of London, who were incorpo- 
rated by Edw. 4. bargained and ſold a part of their lands 
in fee; the bargainee entered and levied a fine with pro- 


oO 


Driver 

v. Lawrence, 
2 Black. 
Rep. 1259- 
Lay Corpora- 
tions. 


Croft v. How- 
ell, Piowd, 
536. 


clamations, and five years paſſed. Afterwards the bar- 


gain and ſale proved to be void, on account o. miſno- 
mer in the corporation; and it became a queſtion, whe- 
ther the corporation was bound by the fine and non- 
claim. It was determined that the corporation was bar- 
red by the fine, becauſe the ſtatute 4 Hen. 7. was made 
for the public good, and to ſettle and quiet mien's inherit- 
ances: that therefore the words of it ought to be con- 
ſtrued in the moſt extenſive ſenſe, for the bene fit of thoſe 
who were in poſſeſſion of lands, and for barring the rights 
of all perſons who were remiſs in making their claims : 
fo that although the words of the ſtatute only extended to 
natural perſons and their heirs, and no mention was made 
of any corporation or ſucceſſors, yet it was the intention 
of the legiſlature, that it ſhould extend to ſuch corporati- 


ons as had in themſelves an abſolute eſtate and power of 


alienation, | 
Eccleſiaſtical corporations, however, are not barred 
by a fine and non- claim, as will be ſhewn hereafter, 


Infra, ch. 13. 
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Married Mo- By the common law, a married woman could not, by- 
ä joining with her huſband in any deed or conveyance what- 
ever, bar herſelf, or thoſe claiming under her, of any 
eſtate, whereof ſhe was ſeiſed in her own right, or of that 
portion of her huſband's real property, which the law has 
provided for her ſupport, in caſe ſhe ſurvives him (a). 

1 Comm. 442. This rule probably aroſe from the principle of law, that 
the legal exiſtence of a woman is ſuſpended during the 
marriage, or, at leaſt, is incorporated or conſolidated 
into that of her huſband ; or eiſe from a fear that the hpſe 
band ſhould uſe any compulſion, for the purpoſe of forcing 
his wife to part with her rights in his favour. 

But although a married woman was never bound by any 
deed or conveyance executed by her during the coverture, 
yet if an action was brought againſt a huſband and a wite 
for the recovery of any lands, whether the property of the 
huſband or of the wife, and judgment was given againſt 
them, the wife was barred. | ; 

2 Inſt. 342. Thus it appears, that until the ſtatute of Vefmiaſber 
1 Reeves 427+ 2. even a judgment by default in a poſſeſſor act ion againſt 
9 Vin. Ab. a huſband and wife, for the wife's freehold, was fo far 
4 e binding on her, that, after her huſband's death, ſhe could 
* only recover her citate, by bringing a writ of right- 
No a fine being an accommodation of a ſuit, and a gon- 
cord being deemed to have the ſame force and effect as 2 
judgment in a real action, it follows that a married wo- 
man muſt have been as effectually bound by a fine as by 
a judgment in an adverſary ſuit. was it thought ne · 
ceſſary to give the wife a power of claiming lands, where - 
of ſhe and her huſband had levied a fine; becauſe in thet 
caſe ſhe muſt have aſſented to it; whereas the huſtand 
might put in a feint plea, or let judgment go againſt him 
by 3 without the conſent or even the knowledge of 

is wife. 5 
x Inſt. 121. a, Mr. Hargrave, to whoſe learned note on fines I am in- 
Note 1, debted for the preceding obſcrvations, has very properly = 
; | ſuggeſted, 


(a) There are two inſtances in Madox Formulare Anglicanum, 
No. 148, & 319. of feoffments, which are expreſſed to be made with 
the aſſent of the feoffor's wife. And Mr. Reeves (hiſt. of the Ex- 
gliſb law, v. 1. 65,) ſuppoſes, that the wife's claim of dower might, 
in thoſe days, be barred by ſuch aſſent, becauſe ſeoffments were 
then made publickly ip court. Es | 
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ſuggeſted, that the common notion of a fine's owing its 
effect in barring married women, to their ſecret exami- . 
nation by the Jadges or commiſſioners, is incorrect. 
This remark is fully confirmed by a paſſage in Glanville, 
from which it appears that a married woman might ap- 
point her huſband as her attorney to levy a fine for her 
Ca), in which caſe it is highly improbable that ſhe ſhould 
have been examined : and from which it may be con- 
cluded, that the private examination of a married woman 
was not a neceſſary circumſtance at common law, and 
= poſſibly firſt preſcribed by the ſtatute de modo levand;j 
nes, 5 5 : „ 
If a fine derived its efficacy in barring married women, 
from the circumſtance of their private examination, then 
that form might eaſily have been added to any other con- 
veyance ; but, by the common law, a bargain and ſale = 
by a huſband, on which the wife is privately examined, 2 Inſt. 675. 
does not bind her after the coverture js determined. Keilw. 4. a. 
It is however obſervable, that, by the cuſtom of Lox- Bohun's Pri- 
don, and ſeveral other cities, a married woman may bag gil. Lond. 
| herſelf by a deed inrolled, on which ſhe is privately exa - Bro. Ab. Tit. 
mined ; and this cuſtom was confirmed in the reign of . 
Hen. 8. by a poſitive ſtatute. | ; Flew Ti. 
But whatever were the principles upon which this doc- Fait. Inroll. 
trine was originally founded, it is now fully ſettled, that pl. 15. 
a married woman, by joining her huſhand in levying a + 35 Hen. 8. 
fine, may bar herſelf and her heirs of all her eſtate and\' 15 
intereſt in any lands, whereof her huſband is ſciſed in her 
right. And where a ſine is levied by a huſband and wife, 
of lands which are the property 4 the wife, the whole 
eſtate paſſes from the wife, and the cognizee is in by her | 
only: ſo that if the fine is afterwards reycrſed, the whole 2 Reb. 57. b. 
eſtate becomes again veſted in the wife (6). . Id. 77. b. 
H | Where 


6 (a) Poteſ autem pater ita loco ſuo filium pro ſe ponere, et vice 
« verſa, extraneus quogue extraneum, uxor quogque maritum, cum 
quis itaque maritus pofitus loco uxoris ſue in placito de maritagio, 
% wel de dote ipfins uxoris aliguid amiſerit, vel remiſerit de jure 
« ipfius uxoris per judicium five per concordiam.” &c, Glanville, 
lib, 2. Cc. 3. Vide alſo an antient record, ante, p. 59, ; 

(a) It is ſaid, argugndo, in Mr. Douglas's Reports, go. *©* That 
* ahufband is . named in a fine of %is wife's eſtate for confor- 
« mity;z for the fine js conſidered as the act of the wife, not of the 
% huſband, and the cognizee is in by her only, in ſo much, that if 
« a wife levies a fine without the concurrence of her huſband, and 
y - * not enter during the coverture, it will bar her after his 

ea 288 ; : 


_ 


vp. NE 8. 
Roll. Ab. Where a fine is levied by a huſband and wife, of lands 5 
Tit. Fine. which are the eſtate of the wife, the warranty ſhould be, 


(0. 3.) from the huſband and wife, and the heirs of the wife - 
Anon, A huſband and wife joined in 8 lands, whiel 55 


FY 


x Leon, 285. were the eſtate of the wife, with a ſtranger for other lands, 
and the exchange was executed. The huſband and wife 
aliened the lands taken in exchange, and levied a fine of 
them to the alience, It was adjudged that the wife might 
enter on her own lands after the death of her huſband, 
and that her joining in a fine of the lands taken in ex- 
change did not bar her from electing, whether ſhe ſhould 
claim her own lands, or thoſe taken in exchange. 
A married woman may bind herſelf by a warranty in a 
ie. ſur conceſſit, and an action of covenant will lie againſt 
her upon ſuch a warranty. ns | 
Wotton 9 Thus, where a huſband and wife levied a fine fur con: 
Hale, ceſſit to A. for cg years, if he _ ſo long live, with a 
z Mod. 290. general warranty againſt all perſons during the ſaid term; 
<a the huſband died, and it was determined that an action 
Ty bof covenant would lic againſt the wife upon the warran- 
ty. „ | 
Reaſon y. 7 a married woman may by joining her huſband in a 
Sacheverell, fine make an abſolute alicnation of her eſtate, ſo ſhe may 
Vern. 41. alſo make a conditional one; and therefore if ſhe and her 
* huſband mortgage her eſtate in this manner, it will bind 
( hes upd her heirs. IRE en 4 
Glanv. lib. It was formerly held that a married woman did not bar 
21. c. 3. herſelf of her right to dower, by joining her huſband in a 
"i Rep. 49. fine; becauſe until the death of the huſband the wife had 
a no right Ff action: but the law is now entirely altered in 
. _ this reſpect, as it has been long eſtabliſhed, that if a huſ- 
band and wife join in levying a fine of the huſband's 
fſeſtateg the wife is thereby barred from claiming her dower 
out of the lands which are compriſed in the fine, becauſe 
ſhe having nothing in thoſe lands in her own right, her . 
joining her huſband in a fine of them, could be for no. 
Aber purpoſe than that of barring her from claiming 
dower ; but a fine levied by the huſband alone does not 
JJ of ens. eee y 
x Inſt. 36. b. „ A woman may alſo bar herſelf of her jointure, by join- 
Dyer 358. 4. fu her huſband in levying a fine of it, provided it be 
made purſuant to the ſtatute 27 Her. 8. and be a good 
bar of dawer ; becauſe the wife by accepting ſuch a join- 
| . e 1 ture 
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ture before marriage, barred herſelf of her right to dower, 
ſo that ſhe can claim nothing after her huſband's death 
but her jointure, which ſhe herſelf concurred in deſtroy- 
ing by the fine. But if a jointure be ſettled en a woman 
after marriage (in which caſe it is no bar of dower) and x Inſt. 36. b. 
ſhe joins her huſband in levying a fine of it, this will not 1 Bulſt. 123. 
prevent her from claiming dower out of any other lands ncaa bs: 
whereof her huſband was ſeiſed during the coverture, be- pl. oy IP *l 
cauſe the jointure being no bar of dower, the wife had her ? 
election on her hufband's death either to accept of the 
jointure, or te claim her dower ; and therefore Sir Ed. 
ward Coke ſays, that a fine levied of her joĩnture before 
Her time of election, is no bar to her right of electing 
dower, when her time of election does come. | | 
" Notwithſtanding theſe determinations, if it ee not Solly v. 
to have been the intention of a huſband and wife in levy- Whitfield, 
ing a fine to bar the wife's jointure, it will not affect it in _ 1 
JJ THEE TT OS HS 8 e 
Thus where A. upon his marriage in eonſideration of 
5 ool. portion, ſettled an annuity of 500. on his wife to be 
iſſuing out of particular lands; and afterwards A. and 
his wife joined in levying a fine of thoſe lands to a mort- 
gagee, who had notice of the annuity, which was except- 
ed in the mortgage. It was eontended that the wife had 
by this means extinguiſhed her fich to the annuity. But 8. p. Naylor 
it appearing that it was not the intention of the parties to v. Baldwin, 
deſtroy this annuity, the court decreed that it ſhould not Rep- in Cha. 
be affected by the Kae. n u adn 
So where a jointure was ſettled on a woman iſſuing out Anonymous, 
of ſome houſes in London which were bürnt down, the Skinner 238. 
woman joined her huſband'in à fine of the houſes, to cre- Brind v. 
ate a long term for raiſing money to rebuild them; and _ 4 
it was agreed that the woman ſhould have her jointure ut 
of the reſerved rent of the houſes ; adjudged that the fine | 
did not affect this jointure. * * * 
However, where a married woman joins her huſband 
in a fine, it will not only bar her from claiming dower 
out of the lands compriſed in the fine, bur will alſo bar 


r 


1 


her of any particular intereſt in thoſe lands. 
Thus, where a man on his marriage entered into a Goodrick v. 
bond for 600/. to a truſtee with a warrant of attorney to Shotbolt, 
— thereon, to be defeazanced on the pay- Prec. in Cha. 
ment of 3094, to his wife if ſhe ſhould ſurvive hun: the wife & ib. Rep, 
| | H 2 | afterwards 18, 
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afterwards joined her huſband in a fine of all his lands. 
It was agreed that the fine not only barred the wife from 
claiming dower out of the lands, but alſo deſtroyed her in- 
tereſt in the judgment. [5 | „ 
Every kind of fine. with or without proclamations, and 
[re levied in the court of Common Pleas, or in an 


inferior court will bar a married woman : for fines derive 
this effect from the principles of the common law, and 
not from any ſtatute. ESE: SL | 
u Efates A fine is a good bar to a truſt eſtate, as well as to a 
Clifford v. legal eſtate, becauſe the ce/lui que truſt has an equitable 
Aſhley, intereſt, and is therefore bound to.purſue the proper re- 
T _ Ca. medies for ſecuring it: and if this were not the caſe, the 
Saliſbury „ operation of a fine would be much leſs extenſive, than it 
Bagot. Id.278. is, as there are ſo many truſt eſtates now always ex- 
: Frogm. you. ii. 6 Ei 2 | | 
Thus, if A. is ſeiſed of lands in truſt for B. and C. en- 
ters on theſe lands and levies a fine of them with procla- 
mations ; if five: years paſs: without any claim being 

made, this fine will be a good bar both to A. who had the 
legal eſtate, and to B. who was the ce/tut gue truf. 8 

But with reſpect to equitable titles there is a diſtinction; 

for where the equity charges the lands only, a fine and 

non- claim is a good bar, but where it charges the perſon, 

. only in reſpe& of the land, it is then no bar. 
Gilb, ha. Thus, ita truſtce levies a fine of the lands whereof he 
* is ſeiſed in truſt, to a perſon who has notice of the truſt, 
or if a man purchaſes from a truſtee, with notice, and 
levies a fine, the cgſftui gue truſi will not be barred by 

ſuch a fine, becauſe. the fine being levied to a perſon or 

by a perſon who has notice of the truſt, the land will con- 

tinue ſubject to the truſt, and therefore the court. of 
Chancery will not permit the fine to be a bar; ſo that 

whenever a perſon is charged as claiming under a truſ- 

tee, he muſt either ſet up an oppoſite title, and deny his 

claiming under the truſtee, or elſe, if he does claim under 

a truſtee, he muſt ſet forth that he paid a valuable conſi- 

deration for the lands, and deny that he had any notice 

of the truſt, LEE + 

2 Atk, 631. If the title is merely a legal one, and a man has pur- 
| (chaſed an eſtate which he ſees himſelf has a defeR on the 
5 face of the deeds, yet the fine will be a bar, and will not 


. 
* - 


affect the purchaſer with notice, ſo as to make him a 
; s truſtee 
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truſtee for the perſon wko had the right, becauſe (as Lord 
Hardwicke obſerves) this would be carrying it much too 
far, for the defect upon the face of the deeds is often the 4 
occaſion of the fine's being levied. | 2 
It ſhould however be obſerved, that where a fine is 
levied by a truſtee or a perſon who has notice of a truſt, 
it is not void, nor is it ſet afide, but the perſon to whom 
the fine was levied withont confideration, or with notice, 5 
becomes himſelf a truſtee for the real owner. _ 
Having examined in what caſes a ce/{ui que truſt m N | 
be barred of his truſt eſtate by a fine of a ſtranger, it will 
alſo be neceſſary to enquire how far a fine levied by a 
ceflui que truſt is a bar of his truſt eſtate. | | 
Before the ſtatute of uſes, if a cui que uſe had levied a year Book 
fine it might have been avoided at any time by the plea 27 Hen. 8. 20. 
guod partes finis nihil habuerunt ; as the ce/{ui que uſe had Bro. Ab. Tit. 
no eſtate in the land, but was barely tenant at will to his Fine, pl. 4. 
feoffees. But modern chancellors have very much alter- a 
ed the law in this reſpect, having laid it down as a gene- 
ral rule, that any legal conveyance or aſſurance by t 
ceſtui que truſt, ſhall have the ſame effect and operation 
on the truſt eſtate, as it would have had on the legal eſ- 
tate, if the truſtees had conveyed it to the cui gue tru/?. 
So that now- a > que truſt in tail may by a Kae duly 
levied, bar his iſſue as fully, as if he had the legal eſtate: 
for otherwiſe truſtees by refuſing, or by not being capable 
of executing their truſt, might prevent the tenant in tail 
from exerciſing the power given him by the law over his 
eſtate, which would be extremely inconvenient, and 
would tend to the introduction of perpetuities. 
5 1 que truſt in tail may not only bar his own iſſue Baſkett v. 
by a fine, but alſo the perſons in remainder or reverſion, Peirce, _ 
unleſs they make their claim within the time ſpecified by * Ven. 426. 
the ſtatute. EN, | 
We have ſeen that a copyholder cannot implead or be Copyboldr. 
impleaded for his copyhold in the king's courts, and Ante p. 57. 
therefore cannot levy a fine of it in the court of Common 
Pleas : but notwithſtanding this principle, a copyhold 
eſtate is con ſidered as an intereſt within the ſtatute 4 Hen. 
7. and therefore may be barred by a fine, levied by the 
perſon who has the frechold of the land. | 
Thus if a copyholder be diſſeiſed, and the diſſeiſor le- Co. Cop. f. 
vies a fine with proclamations, both the lord of the ma- 35. 
| nor, 


1 Chan 4 Ca. 
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Saffyn's Cafe, 


- years had not himſelf ſuch an eſtate as would enable _ to 
| : evy - 


r 0 


nor, and the copyholder, will be barred, if they do not 

make their claim in due time. | 

So if a copyholder makes a feoffment in fee, and the 

feoffee levies a fine with proclamations, and five years 

paſs without any claim, the lord of the manor will be 

barred. | | SY | 
Thomas Wiſe being ſeiſed of the manorof Hampenbridge, 


in which there was a cuſtom, that certain lands within 


the ſaid manor, were demiſed and demiſable, by copy of 
court roll, for one, two or three lives; demiſed tbe pre- 
miſſes in queſtion to Fohn Podger, and Elizabeth and 
Mary his daughters for their lives. John Podger being 
ſo ſeiſed, Thomas Wiſe the lord of the manor, by deed in- 
dented and inrolled, bargained and ſold the ſaid lands to 
John Podger and his heirs, by force of which he became 
ſeiſed of the freehold and inheritance thereof; and being 
thus ſeiſed, Thomas Wiſe levied a fine of the ſame, to him 
and his heirs with proclamations. Upon the death of 


Jobn Podger, theſe lands deſcended to his ſon, and his 


daughter Elizabeth neglected to enter within the five 
years, It was unanimouſly reſolved, that lands held by 


copy of court roll were within the words and intent of 


the ſtatute 4 Hen. 7. for the purview of the act is general, 
declaring a fine to conclude as well parties as ſtrangers to 
the ſame ; and the words of the ſaving being ſuch right, 
claim and intereſt,” extend to a copyhold eſtate. 
There is a cuſtom in moſt manors, that a copyhold 
may be intailed, but even if a fine were allowed to be le- 
vied in the court of the manor whereof ſuch copyhold was 
held, it would not bar ſuch an intail, becauſe it was not 
levied purſuant to the ſtatute 4 Hen, 4 unleſs it was al- 


loved by the cuſtom to have that effe : 
Terms for { Terms for years may be barred by a fine and non-claim, 


if the leſſees were or ever might have been in poſſeſſion. 


Thus where a leaſe for years was made of certain lands, 


to begin after the determination of a leaſe then ſubſiſting ; 
the firſt term expired, the ſecond leſſee neglected to en- 
ter, and the perſon in reverſion entered, made a feoff- 
ment, and levied a fine with proclamations of. the lands. 
Five years paſt without any claim being made by the ſe- 
cond leſſee, and the queſtion was, whether he was barred 
by the fine. It was reſolved, that although a leſſee for 


_ —— — IEA ooo) 1 — 
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levy a fine, yet it did not, therefore follow, that his in- 


tereſt ſhould not be barred by a fine ; that a term for years 
was within the ſtatute 4 Hen. 7. being comprehended un- 
der the word intere/t, and as the object of that act was to 
prevent ſtrifes and debates, it would not have that effect, 
if its operation did not extend to long terms for years 


which are now ſo common. | 


who ha 


. inheritance of the lands, and levied a fine: it was re- 
ſolved that the term was barred, the aſſignee of it having 
ſuffered five years to paſs, without making any claim. 


Mr. Juſtice Ventrit has taken notice of this caſe, and a Vent. 329 


obſerved, that the cognizor of the fine, who was alſo the 
purchaſer of the frechold, did not know of the term, or 
that it was held in truſt for him ; ſo that if the fine had 
not barred it, he would have been cheated, But that 
where a term is affigned in truſt for the perſon who is ſeiſed 
of the inheritance, and who is in poſſeſſion, a fine levied 
by him will not deſtroy the term, becauſe the owner of 
the inheritance is, in caſes of that kind, tenant at will to 
his truſtee; and this rule has ever ſince been adhered to: 
o that it is now a ſettled principle, that terms for years, 


I protecting the inheritance, are not barred by a fine, other- Z 


2” : | 7 Sid. 460. 
wiſe fines would frequently weaken the intereſt of pur- , Keb. 86 
chaſers, inſtcad of adding to their ſecurity. Duke of Nor- 
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This principle was carried ſo far that where a perſon, Iſcham v. | 
d a long term for years, affigned it over to a truſ- Morrice,Cro. 
tee, in truſt for himſelf, then purchaſed the freehold and Cr. 110. 


which are kept on foot by purchaſers, for the purpoſe of 1 Lev. 272. 


Vent, 82. 


A term which is veſted in truſtees on any particular folk's Caſe, 
truſt (except that of proteQing the inheritance) may alſo 3 Cha. Ca. 1. 


be barred by a fine and non- claim. | 


Thus where A. hada term for years veſted in him for Hanmer v. 
ſecuring children's portions, B. being in poſſeſſion, le- Eyton, Comb. 


vied a fine, and five years paſſed without any claim being 
made. It was reſolved by the court of King's Bench, that, 
— the term was in truſt, it was barred by the 
fine. os | : 
If a perſon makes a leaſe for years, and ſtill continues 
in poſſeſſion, he is conſidered as tenant at will to the leſ- 
ſce for years; and if the leſſor, being thus in poſſeſſion, 
levies a fine, it will be no bar to the term for years, be- 
_ cauſe the poſſeſſion of the tenant at will being the poſſeſſi - 
on of the perſon in remainder, his intereſt is not deveſted 3 
| | an 


67. 1 Chan. 
Rep. 27, 31 
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and it will be ſhewn in a ſubſequent part of this work, 
that no eſtate is barred by a fine, unleſs it be deveſted out 
of the real owner. 2 = ES 

Focus v. Sa- Thus where a perſon who was ſeiſed in fee, for the 

gy _ continuance of his eſtate in his name and family, made 

Sb. 5 4 "a leaſe for five hundred years to truſtees in truſt, that he 
| himſelf ſhould receive the profits during his life, and that 

afterwards his brother ſhould receive them. Some time 

after, the leſſor being in poſſeſſion according to the truſt, 
covenanted with other truſtees for the ſame conſiderati- 
ons, to ſtand ſeiſed of thoſe lands to the uſe of himſelf 
for life, remainder to the uſe of his brother, &c. and that 
the ſaid leaſe, and all other eſtates made or to be made 
by him, ſhould he and enure to the ſaid uſes, and then 
levied a fine. A queſtion aroſe, whether the term for five 
hundred years was barred by the fine and non-claim. 
Sir Matthew Hale obſerved, that nothing had been done 
1n this caſe whereby the eſtate of the leſſee was deveſted 
or diſplaced ; for the leſſor continuing in poſſeſſion, by 
permiſſion of the leſſees, as mnſt be preſumed, he was 
only tenant at will to the leſſees, and therefore his fine 
had no operation: beſides, there was a privity between 
the leſſor and leſſee, which prevented the fine from ope- 
| rating as a bar to the term. | En be | 
b No judgment appears to have been given in this caſe; 
— but in — which was exactly Gmilar, it was deter- 
Sir T. Raym. mined that a fine was no bar to a term of this kind. 

140. If a perſon who has made a leaſe to truſtees, and has 
| ſtill continued in poſſeſſion, makes another leaſe of the 
fame lands, and levies a fine to confirm it, the firſt leaſe 
will be deveſted by the ſecond ; ſo that it will then be 
barred by the fine and non- claim. | 
. The Marquis of Winchefler made a leaſe for a hundred 
Barnes, years, in truſt to attend the inheritance, and the leſſee 
Vent. 55. entered. The marquis afterwards made a leaſe for fifty- 
1 Lev. p. 2. four years, and, to confirm it, levied a fine with procla- 
* Ab. mations. The leſſee for fifty-four years entered; and 
440. the leſſee ſor one hundred years being out of poſſeſſion, 
aſſigned his term to the plaintiff. 

The queſtion was, whether the fine and non- claim 
barred the term of one hundred years. | 

Tt was adjudged that the marquis, when he entered 

after he had made the leaſe for one hundred years, was 

| | | tenant 
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tenant at will, but that he had deveſted that term by 
making the ſubſequent leaſe for fifty-four years; for it 
was in the power of the marquis either to deveſt the term 
of one hundred years or not, and he had made his electi- 
on by levying the fine ; ſo that the term for one hundred 
years being thus de veſted by the leaſe for fifty-four years, 
was barred by the fine. But in this caſe all the judges 
agreed, that terms for years, kept on foot by purchaſers 
to protect their eſtates, ſnould not be barred by a fine and 

non - claim. N | 4 | 

Eſtates held by ſtatute merchant, ſtatute ſtaple, and xfares held by 
| elegit, are comprehended within the ſtatute 4 Hen. 7. Statute Mer- 
and may therefore be barred by a fine and non-claim, ng . 
provided the lands be extended. - — ut 

Thus, upon a trial at bar, the court delivered it as ögnell : 
law to the jury, that where lands were actually extended v. Lord Ar- 
on a writ of elegit, the tenant by elegit might be barred by lington, 

a fine and non claim; and that if an inquiſition upon an * Med: 237+ 
elegit be found, the party has the poſſeſſion before entry 
and may bring an ejectment or action of treſpaſs. 

So in the caſe of Deighton v. Grenville, which will be 
tated in the next chapter, all the judges agreed, that al- 
though the cognizees of ſtatutes merchant did not enter, 
yet that they had poſſeſſion in law, in conſequence of _ 
their extents and /iberates, which gave them a right of 
entry, and therefore they might be barred by a fine. | 
The eſtate of a deviſce may be barred by a fine and Deviſees. 
non-claim if the deviſee has not entered. | | 

Thus where John Metcalf deviſed lands to yu Gal- Holm 
lant, an infant of the age of three years, in fee. The . 
ſon and heir of John Metcalf entered on the lands, and Cro. Car. 
levied a fine of them. John Gallant the infant died be- 200. | 
fore he attained his full age, leaving a ſiſter, who was 
then married. The court were of opinion, that the fiſter 
muſt make her claim within five years after the death of 
her huſband, otherwiſe the fine would bar her. 

Executors to whom lands are deviſed for payments of p,,.,:y-; 10 
debts, may alſo be barred by a fine levied of the lands a Lands 
thus deviſed, if they do not make their claim in due are given for 
time. | Payment of 

A title of entry for a condition broken may be barred * 3 
by a fine levied by the grantee or deviſee of the conditi- 4 7 of xt 
onal cſtate, | es | try for a Con- 


Thus; dition broken. 
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Thus, where lands were deviſed to truſtees and their 
heirs, upon condition that they ſnould pay a certain ſum 
of money every year for the ſupport of a ſchoolmaſter, 
Sc. and, on non- performance of the truſts, the lands 


vere deviſed over to other perſons. The truſtees neglect- 


ed to perform the truſts, and levied a fine of the lands. 
It was determined that the fine was a good bar to the per- 
ſons who had a title to enter on breach of the condition. 
A title of ing for a condition broken, may alſo be 
barred by a fine levied by the grantor of the conditional 
eſtate : as if a perſon makes a feoffment, on condition, 
and before the condition is broken, the feoffor levies a 
fine of the ſame lands, either to the feoffee, or to any 
other perſon, the condition will be thereby diſcharged for 
ever. But if the fine was levicd for the purpoſe of corro- 
borating the conveyance by which the condition was 
created, it will not deſtroy the condition ; for in that 
caſe the fine and conveyance will be conſtrued together, 
and will operate as one aſſurance. | . 
It ſeems, that a right or title of entry on any other ac- 


7 count may alſo be barred by a fine. 


Carter 75. 


Thus where Humphrey Mackworth was ſeiſed to him 
and his heirs, provided that if a hundred pounds was not 
paid within three months after the birth of a child, the 
truſtees ſhould enter. The money was not paid; ſo that 
the eſtate of Humphrey being with a quouſue ceaſed, but 
the truſtees did not enter. — 4 conveyed away the 
lands by leaſe and re-leaſe, and levied a fine ; after which 
five years paſſed. Lord Chief Juſtice Bridgeman deliver- 


ed the opinion of the court, that the entry of the truſtees 


A power ap- 


pendant, or in 
"I: 
1 Inſt. 237. 


a 
3 Rep. 83. 7 


» 


Digges's | 
Caſe, 
3 Rep. 173. 


was barred by the fine. 
A power appendant, or in groſs, may be barred by a 
fine levied of the lands to which the power relates, by the 
perſon to whom ſuch power is reſerved ; becauſe, by the 
fine, the perſon acknowledges all his right and intereſt in 
the lands to be veſted in another; and therefore it would 
be repugnant to that acknowledgment that he ſhould ever 
afterwards claim any power over thoſe lands. Beſides a 
power appendant, or in groſs, being part of the old domi- 
nion, is conſidered as an intereſt, which may be re- 
lead. | 
Thus where Chriftopher Digges, being ſeiſed in fee, 
covenanted to ſtand ſeiſed to the uſe of himſelf for life, 
| | remainder 


Wr 

ö remainder over, reſerving to himſelf a power of revoca- 
tion, by deed indented and inrolled. Chriſtopher Digges 
revoked the uſes ; but, before the deed of revocation was 


inrolled, he levied a fine. It was reſolved that the fine 
being levied before the inrolment of the deed of revoca- 


tion, until which time the revocation was imperfect, had 


deſtroyed the power. 


A power of revocation may alſo be deſtroyed in part, 1 Inſt. 215. 2. 
of paſt of the land, and yet the power Shep. Tou. 
| 502. 


by levying a fine 
will continue good as to the reſidue. | 
If a perſon who has a power appendant, or in groſs, 
levies a fine of the lands to which the power relates, 
and afterwards by deed declares that ſuch fine ſhall enure 
as an execution of his power, the fine and declaration of 
uſes will in that caſe be conſidered as one aſſurance, and 
will not deſtroy the power. 
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Thus where Sir F. Williams, being ſeiſed in fee, made Herring v. 


a voluntary ſettlement to the uſe of himſelf for life, re. by e. _- 


1 Vent. 368. 
Carth. 22. 


mainder to his brother Sir M. Villiams in tail, reſerving 
to himſelf a power of revocation. Some time afterwards, 


Sir J. Villiams levied a fine, and by a deed made between Comb. 11. 
him, his brother Sir MH. Williams and others, bearing Skinn. 184. 


date a month after the fine was levied, reciting the fine, 
it was declared, that at the time of levying the ſaid fine, 
the agreement of all the parties to the deed was, that it 
ſhould enure to the uſe of Sir J. Villiams and his heirs. 

It was objeQed that Sir 7. Williams, by levying this 
fine, without any precedent declaration of the uſes to 
which it ſhould enure, had deſtroyed his power of revo- 
cation, and forfeited his eſtate for life ; for the deed be- 


ing ſubſequent to the fine, was incffeQtual, becauſe there 


was an intermediate time between the levying of the fine 
and the execution of the deed, in which the forfeiture 
attached, and the power was deſtroyed; ſo that no ſub- 
ſequent a& could purge the forfeiture which once at- 


tached, nor revive the power which was deſtroyed : for 


theſe reaſons, and upon the authority of Digges's caſe, 
it was adjudged in the court of King's Bench, that Sir 
J. Williams had, by levying the fine, deſtroyed his power 
of revocation, and therefore that the ſubſequent decla- 
ration of uſes was void. 


On a writ of error to the Exchequer Chamber, this 
judgment was reverſed by the opinion of ſix judges againſt 


two; 


Douglas 45. 


But not a 
Power colla- 
teral to the 


Land, ; 


1 loſt. 237. 
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two; it being determined that the fine and declaration 
of uſes were to be conſidered as one and the ſame con- 
veyance, and operated as an execution, and not as an 
extinguiſhment of the power. It was agreed that a fine 
alone, without a deed to declare the uſes of it, would 
have extinguiſhed the power, but that it was otherwiſe 
where there was a deed, declaring what the intention of 
the parties was when the fine was levied ; and although 
the date of the deed was ſubſequent to that of the fine, 
(for no other reaſon, perhaps, but becauſe the fine was 
levied in the vacation, and was dated as of the preceding 
term) ſtill it was poſſible that the deed was executed at the 
time the fine was acknowleded ; ſo that it would be un- 
reaſonable to make a forfeiture or extinguiſhment of a 
right merely by relation, which is but a fiction of law. 

This doctrine has been confirmed by the court of 


King's Bench, in the caſe of Dae, on the demiſe of 


Odiarne v. Whitehead, which will be ſtated in a ſubſe- 
quent nn a ſo that now whenever a fine is levied, 
and a declaration of the uſes of it is afterwards executed, 
the fine and declaration of uſes will be conſidered as one 
aſſurance. | | 

A power collateral to the land, which is not joined with 
an intereſt, cannot be deſtroyed by a fine, levied by the 
perſon to whom ſuch a power is reſerved ; becauſe it is 

onſidered as a bare and naked authority, which cannot 
be releaſed or deveſted. 

Thus it is ſaid by Lord Chief Juſtice Popham, in Digges's 
caſe, that if a feoffment was made to A. in fee to divers 
uſes, with a proviſo that it ſnould be lawful for B. to re- 
voke thoſe uſes. B. could not in that caſe releaſe his 
power, nor extinguiſh or deſtroy it by a fine, becauſe it 
was a collateral power ; for the land did not move from 
him, nor would the party have been in by him, if he 
had executed the power. 

It follows from the ſame principles that a collateral 
power cannot be barred by the fine of a ſtranger. 

Thus where a perſon by a proviſo in his marriage-ſet- 
tlement gave his wife a power to diſpoſe of one hundred 
pounds to ſuch perſons as ſhe ſhould appoint, to be paid 
within one year after his deceaſe ; and in default of pay- 
ment one 1e Moreton was empowered to make a leaſe 


of certain lands to raiſe that ſum; the wife, in a year after 
the 


fp 


the death of her huſband made an appointment of this 


ſum, but it was not paid; the heir of the huſband levied 
a fine of the land, and five years paſſed, and afterwards 


the appointees of the one hundred pounds brought their 


bill to be paid that ſum. | | 
Lord Hardwicke obſerved, that although by the ſeve- 


ral ſtatutes relating to fines, all right, claim, and inte- 


reſt which ſtrangers had, were barred by a fine, yet that 


ſuch a ſtranger as you Moreton, who had no intereſt, 
but only a bare naked power, and who could not have 
made an entry, was not affected by it. 


A ine and non-claim is a good bar to a writ of error\ Writ of Error, 


artholomew 
v. Bellfield, 
Cro. Jec. 532. 


in conſequence of the word, actions, in the Second Sav 
ing of the ſtatute, 4 Hen. 7. and a fine is alſo a good b 
to a writ of error to reverſe a common recovery. 


CHAP. 
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CHAPTER x © 


Of the Different Savings in the Statute, 4 Hen. 7. 
and the Exceptions in favour of Infancy, Cover- 


F great inconveniencies which aroſe from the 
ſtatute of non- claim, were removed by the ſtatute, 


4 Hen. 7. and a proper medium was eſtabliſhed between 


the unbounded latitude given by that ſtatute, and the 
rigor of the common law; for the doctrine of non- claim 


uas reſtored, but the time allowed for making the claim 


Of the Fir 
Saving, 4 H. 


7. c. 24. ſ. 3, 


Shep. Tou. 
29. 


was extended, from one to five years. | | 

The words of this clauſe, which is called the Firſt 
Saving are; „And ſaving to every perſon and perſons, 
© and to their heirs, (other than the parties to the ſaic 
« fine) ſuch right, claim, and intereſt as they have to, 
cc or in the ſaid lands, tenements or other hereditaments, 
cc at the time of ſuch fine ingroſſed, ſo that they purſue 
ce their title, claim, or intereſt by way of action or lawful 
& entry, within five years next after the ſame proclama- 
tions had and made.” | | 5 

In conſequence of this clauſe it follows, that all thoſe 
who have any preſent right or claim to lands whereof 4 


fine is levied, are allowed five years, to be counted from 


the day on which the laſt proclamation was made, to make 
their claim; and although there be no tranſmutation of 
poſſeſſion and the cognizor be in of the old uſe, yet af- 
ter five years it will operate as a bar to all claims what- 
ever; ſo that if a tenant in tail he diſſciſed, and the 
diſſeiſor levies a fine with proclamations, the tenant in 
tail, having a preſent right, may defeat the fine at any 
time within five years after the laſt proclamation has 
been made; but if he negleAs to make his claim until 
that time is expired, he will be for ever barred by the 
fine; and if the tenant in tail dies before the five years 
are expired, his iſſue will not be allowed five years more 
to make his claim, but only ſo much of the five years 
as was not paſſed in the life-time of his anceſtor, 

| With 


fale. 


right accrued, are only allowed 


FF 4 2 


With reſpe& to the mode of avoiding a fine, within 

the term preſcribed by the ſtatute, it will be pointed out 

in a ſubſequent chapter. | AE | | | 
By the common law, perfons in remainder and rever- Q he Second 


fon were frequently barred by the negle& of the parti- ig. 


cular tenant in making a claim within a year and a day , 

after the fine was levied ; and this is uſually affigned as 
the only reaſon for making the ſtatute of non- claim; 

but caſes of this kind are particularly provided for in the 

following clauſe of the 4 Hen. 7. which is uſually called 

the Second Saving: And alſo ſaving to all other per- 4 H. 3. c. 24. 
& ſons, ſuch action, right, title, claim, and intereſt ſ. 44. 
5 in or to the ſaid lands, tenements, or other heredita- 


* ments, as ſhall firſt grow, remain, or deſcend, or 


** come to them after the ſaid fine ingroſſed, and pro- 


„ clamations made by force of any gift in tail, or by any 


& other cauſe or matter had and made before the ſaid fine 
tt levied, ſo that they take their action, or purſue their 


et right and title according to law, within five years next 


% 


* after ſuch action, right, claim, title, or intereſt, to 
* them accrued, deſcended, fallen or come.” | 

In conſequence of this clauſe, all thoſe to whom a 
right firſt accrues, at any time after a fine has been 
levied, are allowed five years, to be computed from the 
— on which their right firſt accrued, to make their 
claim, | 

Thus if a tenant in tail makes a feoffment, and the fe- 3 Rep. 37. 

offee levies a fine, the iſſue in tail is within the ſecond P Kb. 
ſaving, and ſhall have five years from the death of his fa- d. 374+ 
ther to make his claim and avoid the fine: becauſe 
he is the firſt to whom a right accrued and deſcended 
after the fine was levied, for his father could not enter 
againſt his own feoffment. | 

In the ſame manner if a tenant in tail bargains and penyſton v. 
ſells his eſtate tail to a ſtranger in fee, who levies a fine Lyſter, Cro. 


of it with proclamations ; the iſſue in tail is within the Elis. 896. 


ſecond ſaving, becauſe the right firſt accrued to him, 
as his father could not enter againſt his own bargain and 
No perſon however is within the ſecond ſaving but he 
to whom the right of avoiding the fine firſt accrued, ſo 
that thoſe who claim under the perſon to whom ſuch - 
2 much of the five 
years 
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3 Rep. $7. b. 
Plowd. 374. 
Cro. Eliz. | 
396. 


Plowd. 374. 
Shep. Tou. 


30. 
Sir T. Raym - 
151. 


Ante p. 63. 


1 Inſt. 326. 
2 Inſt. 681. 
2 Rep. 72, b. 


1 n 


years as have not elapſed in the life · time of their anceſ- 
tor. | | OT ORs ett 
Thus if a tenant in tail be diſſeiſed and the diſſeiſor 


levies a fine, the right of reverſing the fine firſt accrues 


to and attaches in the tenant in tail himſelf, ſo that if he 


lets five years paſs without impeaching the fine, and 
then dies, his iſſue will be for ever barred, for they are 
not within the ſecond ſaving, becauſe the right firſt ac- 
crued to their anceſtor and not to them. 

If a tenant in tail either of a legal or a truſt eſtate le- 
vies a fine, and five years paſs, and afterwards the te- 
nant in tail dies without iſſue: the perſons in remainder 
or reverſion are within the ſecond ſaving, - and have 
therefore five years to make their claim, from the death 


of the tenant in tail without iſſue, becauſe their right 


os not accrue- until the determination of the eſtate 
tail. 5 N ; 

If a tenant in tail diſeontinues his eſtate, reſerving a 
rent and dies, and the iſſue in tail accepts of the rent 
from the diſcontinue, who afterwards levics a fine with 
proclamations ; the acceptance of the rent by the iſſue in 
tail, bars him from claiming any right to the eſtate tail; 
but upon the death of the ilfe in tail, his iſſue will have 
five years to avoid the fine, in conſequence of the ſe- 
cond ſaving, becauſe he was the firſt perſon to whom the 
right of reverſing the fine accrued. — 

In conſequence of the ſtatute, 32 Hen. 8. c. 28. which 
has been ſtated in a former chapter, a fine levied by a 
huſband alone of any lands which are the freehold. or 
inheritance of the wife, ſhall not make any diſcontinu- 
ance, or be prejudicial to the wife or her heirs, but ſhe 
or they may enter on the lands and defeat ſuch a fine.— 
Although the words of this act are very general, yet if 
the buſband levies a fine with proclamations, and five 
years paſs after his death, without any entry or claim P 
the wife, ſhe will not only be barred of her entry, but alſo 
of her right; becauſe the object of the ſtatute was only to 
provide againſt the diſcontinuance, which was a griev- 
ance peculiar to married women; but not to invalidate 
fines duly levied, as to married women, they having a 
remedy in common with others, by entry or claim to 
avoid the fine. Beſides, though the words of the ſtatute 
32 Hen. 8. are general, „that ſuch a fine ſhall not be 

cc preju- 


a 


4 prejudicial to the wife or her heirs” yet the following 
words, vis. * But that ſhe may lawfully enter accord- 
to her righit and title therein,” are explanatory, and 
ow her an entry only in ſuch cafes, where ſhe had a 
right before the ſtatute. ' 1 | 
If a married man levies a fine of his own inheritance, 1 Inſt. 326. a, 
and five years paſs, his wife is not thereby barred of her 3 tat. 806. 
dower, but is within the ſecond ſaving of the ſtatute, and : 
will be allowed five years from the death of her huſband 
to make her claim, becauſe her title to dower did not 
accrue until that period. | | 
 Phwden was of opinion that in this caſe the wife was Plowd, 373. 
not bound to make her claim within five years after the Note. 
death of her huſband, but might claim her dower at | 
any indefinite time, but Sir Edward Coke ſays the con - _ ; "uh 
trary was expreſsly determined in 4 Hen. 8. and that de- 3 1 
termination has ever ſince been adhered to. | 
Ik the wife's title to dower does not accrue at the death 
of her huſband, but commences at a ſubſequent period, 
ſhe vg be allowed five years from the time when it ac- 
crued. | | 
A married man levied a fine with proclamations, and 8 
was afterwards indicted and outlawed for treaſon. Some ,, Rep. , 
years after his death his heirs reverſed the outlawry by 2 Hawk. 900 
wit of error, and then his wife claimed dower. It was P. C. e. 
teſolved that although more than five years had paſſed 49 · . 4 
fince the death of the huſband, yet the fine was no bar 
to her, becauſe as long as the attainder for treaſon ſtood 
in force ſhe could not claim her dower, but as ſoon as 
the out] was reverſed, a title to dower firſt accrued 
to her, and therefore ſhe was within the ſecond ſaving, 
Tul Had five years from the reverſal of the outlawry to 
| purſuc her right.” ff =: | A | 
I there be no perſon who has a right to make a claim 
at the time when a fine is levied, and afterwards ſome 
perſon does acquire ſuch a right, he will be allowed five 
2 from the time hen he acquired the right of avoid- 
Ing the fine to make his claim. . 85 
Thus where a perſon who had a term for years in re- Standford's 
verſion, expectant on another term for years, died; 8 ** A 
the firſt term expired, the leffors entered and levied a ; Rep. 124. 
fine with proclamations,” Five years paſſed before admi- b. 
niſttation was granted of - effects of the perſon who 
| | | a 


114 „ 


had the reverſionary term. It was reſolved, that the 
adminiſtrator was within the ſecond ſaving of the ſtatute, 

and ſhould have five years to purſue his right from the 

time adminiſtration was granted ; becauſe until then 

there was no perſon who could claim. - 

Of Perſons Strangers to fines, who have ſeveral diſtin& rights, 
law ing diffe- by ſeveral titles, accruing at different times, ſhall. have 
rent Rights. ſeveral periods of five years allowed them to avoid a fine; 
that is, five years after the accruing of each title, ſo that 

if a right accrues to a ſtranger, when a fine 1s levied, 

which he neglects to purſue within the limited time, and 

another right accrues, to the ſame ſtranger at any time 

afterwards he is then comprehended within the ſecond 

ſaving of the ſtutute as to the right, upon the. principle 

that quando dus jura in una perſona concurrent æquum eft 

ac ſi effent in diverſis. This conſtruction is certainly not 

| i conſiſtent with the letter of the ſtatute, for in conſe- 
P Rep. 105. quence of the words other perſons,” it appears clear- 
f ly to have been the intention of the ſtatute, that no per- 
ſon who was comprehended in the firſt ſaving ſhould 
take advantage of the ſecond, and in the caſe of Stetell 


Plow. 372 
373» 574. and Zouch, Lord Chief Juſtice: Dyer, contended, that 
this was the true, conſtruction of the ſtatute : but how- 
| ever the law has always been held otherwiſe. ks 
Laund V. 1 Thus, if. a tenant. for life levies a fine, and the per- 
Tucker, ſon in reverſion neglects to enter within five years, and 


Cro, liz, 7 agg oner ſh; 
„%. afterwards the tenant for life dies, the reverſioner ſhall 


Id. 220, have another period of five years from the death of the te- 
nant for life, to make his claim, becauſe inch a 
two diſtin& rights accrued to him, the firſt upon the for- 

feiture, which the tenant. for life committed by levying 

; 8 and the ſecond upon the death of the tengat 

: „ 0 EET 1777 

Plowd. 374+ So if a tenant for life be diſſeiſed, and the diſſeiſor or 

Shep. Tov. a ſtranger levies a fine, the perſon, in reverſion will be 

15 allowed five years from the death of the tenant for life 

| to reverſe the fine, and will not be, . barred by, his non- 
claim during the five years which paſſed immediately af. 
| ter the fine was levied. are 

g Rep. 105. It is laid down by Sir Edward Cole, that if a, leſſee 

b. for years is ouſted, and the perſon in reverſion diſſeiſed, 

Plowd. 375. and the diſſeiſor levics à fine with, proclamations, , both 

the leſſor and leſſee are barred, if they do not make ber 
| | | claim 


2 


F 1 f N E S, | b 15 

claim within five years after the fine, has been levied ; - 
and the leſfor will not be allowed another... period of: five 

ears, after the expiratic of the terna't 10 his claim 
7 the leſſor might have brought N or other 
real action, immediately after the fine pas levied; and 
being thus comprehended within. thr ſaving; he 
cannot take advantage of the ſecond'; Bit «this doQrine 


[ has been fince outta and ir act How held to; de 


law. 


4 


2 
— 


| ter the fine was evied, or ſhould be comprehended within * 


FF. 


Thus, where a leſſat f twet one tate, wo = Ferme | 
ſciſed in fee of other . in i e nor, made a C ak — 
leaſe for life of all the lands, and oh oe EIN e with pro- 3 Rep. 77. 
clamations of as many meſſuages,,'&ft prebended * 2 And, 176. 
ot · only the lands her cof he w {ei EAT but Aso 
to land which, he 15 for y cats; the leſſee continued 
in poſſeſſion an (od His E Upon thee expiratiofi-of 
the term, the leſſee 0 laĩmed the N of the land 
Ta he had held yy leaſe, and” world have barted his 
V means of 'the' fine and'nlon-claitn'}* but it ws 
9 by all the Judges, IT the keller ſticuld have 
ve yeats from, the expiration of "the = to make his 
Soy and arid the 777 La q 7 7 70 1 
is determination is ſaid by ward Colo to OY Vent. 
been founded. on the dune Frag aud which ap- 8 
47185 in the caſe, "the rincipal” of Which was, that the 
Efe continued | in polleffion a0 he had Kvied the fine, 
and regularly pat his rent, ſo that che le ih could have 
no notice that a fine had been levied of His lands. But 
in other books os ſudgitient is ſaid riot th have; been fopnd- . 
75 1795 0 10 hich appeared in tr egſe, but upon te 
Aion 0 ſtatute 3 and the doftrine' that where Shes 
bY 18 devied f, 4 leſſet {ibs for) eats,” the leſfor heed net 
.T 5 his olaini eee ut. in all caſes allowed 
ye, years from the detetmingtioh d the term to avoid the 
Fine, was finally ſtabliſned in the lowing caſe. 
leſſee for) Y is 172 a el and levied Ahne, Whaley v ” 
125 ears paſſe A; * Juen e „ whether the leſ- Tancred, 
for was barred, bis 15 alm uring the five years af- Sir F. Kay. 
"the ſecond ſaving of the 4 Hen. 7. and be allowed another , 1 p. 2. 
period of five years from the expiration of the term. The g2. 


. 


court reſolved that the leſſor ſhould have five years: from 3 Keb. 37- 
the ee of the term to avoid the fine, in the fame s * NEV 


"TL mes manner. 


— —ͤ—ũIœk ———————E-E— —'⅜ 1 — — — 
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manner as gifs le hs life had levied a tie, tlie caſe 
ly f 


being exa 
8 perſon 1 is addi the firſt ſaving of the ſtatute 
Son hi erg in the ſecond faving, un- 
th & the 2 ond ri which eite to him is di p Bray 
om ſt, . it is on the ſame right which ac- 
crues. a a 12 8 e for five years aflet the 
right firſt accrued will a gobd 
Salvin , . Thus, her Fax in tail made a leaſe, which Was 
Clerk, Crb. „ e ute 2 Hen. 8. then levied 4 fine, 
Jac. "5. ; apy ed i 01 u ce fue; 1 Fears pal led , an 
48 ut on. t iration of the e, the rſori i 
SI 0 "oh he court ee that he was 
not. Aubing Febr. ſavin of th e ſtatute, beedule | 
New, rig 5 to him on t che 1 of the Teaſe. 
and 1 K be W was b; red by the fine. 
If lands are 1 5 on two \ {eatites, 3 and the 15 5 
who is ſeiſcd, lang, [eviesa fine, it devells & ef- 
tates of the c RO, fſuch . ku and the Soghizer 
ofthe firſt — 4 m fie e his- Elaim "within five years 
after the fine has been BL other iſe he will 
ever 1 But: e we to the 655 Wee of the” A 
| cond ft atute, he ne 7 nt make is e until fat 1 5 
On has been, .entexc upon record on | ſake 
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that he will have im from that 
5550 che f ne, b 127 1 11 FINE [0 the ot 4 
. 7. becauſe 85 | vs 1 rich 700 5 80 


Deighton 9. ad, Thomas £ {eur ng ſeiſed 1 LT = is que 
Grenville, 8 acknowle a ſtatute 119 4 
2 Vent. 333 he after 72 9255 NOW ils een . 7225 c 1 8 55 = 
2 Show, 36. ; Richur 757 N Fj er. for 5 5060, to ies 
1 Skin, 260. - El 
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1 Preh. John Lewis 1 hgh the lb N 9 . b 
ther Edward Le 3, and the h eirs m 86 n ody, aid 
"* 2006 Labor g k ts, to hit sohn“ two' "daghttrs.” | 705 
Tiewis died, TY dwayd ewjs being f in Actual ſeſ- 
+ ; , Gon, levied a fine with B to the be of Him- 

ſell and his heirs,..a d. died without Tye, whereby the 

lands deſcended to the two dangers of John Lell, N 
entered, 


„ 


entered, and having married the Earls of Huntingdon and 


Scarſdale, they alſo entered, and were ſeiſed in right of 


4 


their wives. Adminiftration to Burrows, the l 
Ee 


cognizce of the laſt ſtatute was committed to Ann, witc 
of the defendant Grenville, as to that ſtatute, and the 
extent thereon, and Grenville and his wife, who was alſo 
adminiſtratrix to Gerrard the cognizce of the ſecond ſta- 
tute, having acknowled ſatisfaction upon it, and 
cauſed it to be vacated, entered upon the Earls of Hunt- 
in 
whom the laſt ſtatute was veſted, and elaimed the money 
duę on it, whereupon the ſaid Earls brought an eject- 
ment in the court of King's Bench in the name of Deigb- 
fon, for the recoyery of the lands. . 4 


he queſtion was, whether Grenville as repreſentative | | 


to Burrows, the cognizee of the laſt ſtatute, which was 
a reverfionary intereſt to commence after the determina- 
tion of Gerrqrd's extent was barred by the fine of Thomas 
Lewis, and five years non claim, or was within the ſe- 
cond ſaving of the ſtatute 4 Hen. 7. and ſhould be allowed 


five years to make his claim from the time, when ſatisfac- 


tion was acknowledged on Gerrard”s ſtatute. 
The cafe was argued ſeyeral times in the court of King's 
Bench, and in 4 Joc 1. judgment was given for Gren- 
uille, that Burrows's intereſt was not barred by the fine. 
A writ of error was brought in the Exchequer Chamber, 


where the Gzſe was alſo ſeveral times argued. Mr. Juſtice Vide » 
Ventris contended that there was a very great difference Ventris 333. 


between this caſe and the caſes of reverſions on eſtates for 
lives or years. 1ſt. Becauſe in thoſe eſtates there was ei- 
ther by an expreſs limitation of the parties, or the opera- 
tion of law, a certain end of the eſtate beyond which it 
cquld not Jaſt, and until which it was not properly de- 
ermined, which an extent held by extent has not. 2d. 


:cauſe if a perſon who has a reyerfion after an eſtate 


held by extent, was allowed five years to make his claim 


after the extent was determined by Fer of the 


profits, or an Na . f of ſatisfaction on record, 
then a' claim was let in after an eſtate which no man 
could ſee the end of, for no perſon could tell when an 


. 4 a , 


extent would be ſatisfied by a perception of the profits, 
and much leſs whether ſatisfaction would ever be acknow- 
ledged; whereas other eſtates have a known and certain 

4 e V deter- 


* and Scarſtale as adminiſtratrix” to Burrows, in 


MS. Caſes 
in the Houſe 
of Lords. 5 


3 


determination, ſo that it would be impoſſible to tell within 
what ſpace of time a poſſeflion could he quicted, and 
thus the great end of the ſtatute of fines would be de- 
feated. 3. Becauſe it would be in the power of the party 
who had the extent, to protract the time as long as he 


On the other ſide it was argued -for the defendant, that 


TS HE. = 
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to prevent Burrows's extent from being barred hy the 


fne. N | | 
That this caſe did not differ in reaſon from the com- 


mon and known caſe where A. tenant for life, remainder 


in fee to B. is diſſeiſed, and the diſſeiſor levies. a fine, and 
there is five years non · claim, though the eſtate of tenant 
for life be barred by this five years non-claim, and the re- 
mainder man may if he pleaſe enter upon the five years 
non-claim by tenant for life ; yet he may waive ſuch en- 
try, and will have a new period of five years after the 
death of tenant for life, to make his claim; fo although 
Burrows might, if he had pleaſed, have entered upon the 
five years non-claim by Gerrard, yet he might ſtay and 
expect until ſatisfaction was entered upon the record of 
Gerrard's ſtatute : for as the death of the tenant for life 


is the proper and natural determination of an eſtate for 


life, ſo the entering ſatisfaction upon record is the proper 
and natural determination of an extent upon a ſtatute, 
and in the one caſe as well as the other, before ſuch de- 


termination, the remainder man or reverſioner is not 


compellable to make his claim to avoid the fine. 
The judgment of the court of King's Bench was af- 
farmed (a). 1 „ | 
Although the ſtatnte 4 Hen. 7. does not extend to the 
poſſeſſions of the church, yet in caſe biſhops, deans, vi- 
cars, or prebendaries, negled to make their claim within 
five years after a ſine has been levied of their eſtates, they 
themſelves will be barred during their reſpective lives, 
but each of their ſucceſſors will be allowed five years to 
avoid the fine, from the time of his becoming intitled to 
the lands. t 5 9 


26th April, 
1699, Lords 


Journ. vol. 


16. p. 454. 

* Vide infra, 

ch. 13. 

1 Plowd. 538. 


In the ſame manner, all thoſe who have offices for life Idem. 


to which lands and tenements arc annexed, muſt make 
their claim within five years after a fine has been levied 
of ſuch lands and tenements, otherwiſe they alſo will 
be barred during their lives. But each fccelfive officer 
will be allowed five years to avoid the fine, from the time 


when he becomes intitled to the lands. 


If the eſtate which paſſed by a fine is at any time after- Plowd. 358. 


wards defeated, it thereby loſes all its force and effect, 
a * oh . % N . 101 


(a) This appeal to the Houſe of Lords is not mentioned in any 
of the Reporters, 7 | 5 


Of the Excep- b Nod 
tons in favour leuandi fines, all thoſe who laboured under certain diſabi- 


of inſancy, 
&c 


Bract. lib. 5. 
29. 1. 3 


Co Þ . 
Fleta. lib. 6. 


* C. 54 


2 Inſt. 516. 
Sect. 5. 


Sect. 6. 
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not only with reſpe& to the perſon who avoided it, but 
alſo with reſpect to all others whatſoever (except perſons 
claiming by force of an intail) and it may be ſet aſide at 
any indefinite period of time. | 2k 

By the common law, and alſo by the ſtatute de mods 


lities at the time when a fine was levied, were not affect- 
ed by it; but they or their heirs might avoid it at any diſ- 
tance of time. The ſame principle was partly adopted in 
the following clauſes of the 4 Hen. 7. And if the ſame 
ce perſons at the time of ſuch action, right and title ac- 
& crued, deſcended, remained, or come unto them, be 
& covert de baron, or within age, in priſon, or out of 
« this land, or not of whole mind; then it is ordained, 
4 Ec. that their action, right and title, be reſerved, and 
« ſaved to them and their heirs, until the time they come 
« and be at their full age of twenty-one years, out of 
„ priſon, within this land, uncovert, and of whole 
«© mind; ſo that they or their heirs take their ſaid acti- 
«« ons, or their lawful entry, according to their right and 
& title, within five years next after that they come and 
« be at their full age, out of priſon, within this land, 
c uncovert, and of whole mind; and the ſame actions 
« purſuc, or other lawful entry take, according to. law. 
And alſo it is ordained, tc. that all ſuch perſons as 
% be covert de baron, not party to the fine, and every 
«« perſon being within age of twenty-one years, in priſon, 
or out of this land, or not of whole mind, at the times 
< of the ſaid fines levied and ingroſſed, and by this ac 
<< before excepted, having any right or title, or cauſe of 


* action to any of the ſaid lands and other hereditaments, 


cc that 2 their heirs, inheritable to the ſame, take 
* their ſaid actions, or lawful entry, according to their 
«© right and title, within five years next after that they 

& come and be of age of twenty- one years, out of priſon, 
4 uncovert, i within this land, and of whole mind, and 
« the ſame actions ſue, or their lawful entry take, and 


* purſue according; to the law ; and if they do not take 


their actions and entry as is aforeſaid; then they, and 
every of them, and their heirs, and the heirs of every 
5 of them, be concluded by the ſaid fines for ever, in 
like form as they that be parties or privies to the ſaid 
„% ld TE un ST nv 
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In conſequence of theſe two clauſes, all thoſe who la- 
bour under any one of the diſabilities therein ſpecified, 
either at the time when a fine 1s leyied, or when a right 
accrues to them, are allowed ſive years, from the remo- 
val of their diſabilities, to make their claim. 


Thus, if A. be tenant in tail, with remainder to B. in Dyer 133. a. 


fee, and 2. levies a fine with proclamations, and five 
years paſs, then B. the remainder man dies, leaving 


iſſue a ſon under age, and afterwards A. dies without 


iſſue; the ſon of B. being under age at the time of 4's. 

death without iſſue, at which time the right to the remain - 
der firſt accrued and veſted in him, will be allowed five 
years to make his claim, from the time he attains his full 


3 | 
+ If an infant be in his mother's womb when a fine is le - Plowd. 366. 


vied, he will be allowed five years from the time he attains 


his full age to make his claim; for although he is not 


comprehended within the letter of the act, which only 
mentions infants under the age of twenty-one years, and 
therefore docs not extend to thoſe who are unborn, yet 
they are within the intention of the act, and will be 
aided by the exception $2 | 
The privileges of infancy, coverture, &c. are only 
given to thoſe to whom a right firſt accrues, and in whom 
it firſt attaches ; for if a perſon to whom a right firſt ac- 
crues dies before the expiration of the five years which are 
allowed him to make his claim, and ſuch right deſcends 
upon his ſon or heir at law, who is then under age, or 
labours under any of the other diſabilities mentioned in 


the act, ſtill ſuch ſon or heir muſt make his claim before 


the five years are expired, which commenced in the life- 
time of his anceſtor, otherwiſe he will be for ever barred, 
| becauſe the right did not firſt accrue to him, but to a per- 
ſon who was not under any diſability. _ | 

Johr Stowell being ſeiſed in fee, was diſſeiſed by John 
Zouch, who levied a fine with proclamations, Three 
years after the fine was levied John Sowell died, with- T 


Plowd. 55. 


out having made any entry or claim to avoid the fine, ö. Caſe 74. 


leaving his grandſon and heir at law, Thomas Stowell the 
demandant, an infant of the age of ſix years, who made 


no claim during his minority, but entered on the lands 


within one year after he had attained his full age. 

It was determined by a great majority of all the judges 
in the Exchequer Chamber, after many ſolemn argu- 
ments, e a ö 2 


1. That 


122 


Vide Dyer, 
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1. That Thomas Stotuell being a ſtranger to the fine, 
was clearly barred by the body of the act, unleſs he would 
take advantage of the exception in favour of infants, &c.; 
and that he was not within the exception, becauſe it only 
extends to ſuch infants, Cc. to whom a right accrues at 


the time when a fine is levied : whereas in the preſent 


caſe, no right accrued to Thomas Stowell at the time when 
the fine was levied, his grandfather being then living. 

2. That Thomas Stowell was originally within the firſt 
ſaving of the ſtatute, as heir to his grandfather, to whom 
the right firſt accrued, being included in the words © ſa- 
<5 vying to every perſon and perſons, and to their heirs ;? 
but not having purſued his 'remedy within the time pre- 
ſcribed, he could not now take any advantage of 
the firſt ſaving : and, with reſpect to his infancy at the 
time of his grandfather's death, it could be of no ſervice 
to him, becauſe the ſtatute only gives the privilege of in- 
fancy to thoſe to whom a right firſt accrues : but where a 
right firſt accrues to a ſtranger who is of full age, and the 
five years begin to run, if ſuch ſtranger dies before the 
expiration of the five years, leaving his heif 1 under ape, 
the heir can have no privilege of infancy, but muſt make 
his claim before the expiration of the five years, which 
began to run in the time of his anceſtor. "FIVE, 

3- That Thomas Stowell was not within the ſecond 


ſaving, which preſerves to all other perſons ſuch right, 


title, c. as ſhall firſt grow, remain, or deſcend to them, 


after the ſaid fine ingroſſed for ſeveral reaſons ; 1. Becauſe, 


in conſequence of the words other perſons, this ſaving 
only extends to thoſe who are not compriſed in the firſt ; 
and it was not the intention of the act to aid thoſe per- 


ſons in the ſecond ſaving who are comprehended in the 


firſt. 2. The words “ firſt grow, remain, or deſcend,” 
only extend to the perſon in whom the right firſt attaches 
after a fine is levied; whereas no new right accrued to 
Thomas Stowell after the fine was levied, his only title 
being as heir to his grandfather, in whom the right at- 
tached when the fine was levied. „„ 

It was argued by ſome of the judges, that every ſuc- 
ceſſive iſſue in tail was within the ſecond ſaving of the 
ſtatute, as a new right deſcended to him per formam doni; 
but this opinion was condemned by a great majority. 


If 


, 
7 


1 


ed, and excepted in the ſtatute 4 Hen. 7. and dies before 
his diſabilities are removed, it ſeems to be a doubtful point 
whether the heir of that perſon be obliged to make his 
claim within five years after the death of ſuch anceſtor, or 
be allowed an indefinite period of time for that purpoſe. | 


This doubt ariſes from a difference of opinion between 
Sir Edward Coke and Lord Chief Juſtice Anderſon. Sir E. Sunie 


Coke, in his Report of the caſe of Sunie v. Howes, ſtates, 5 

2 . = 
Sav. 3 

: : | 0 : ; 1 x Leon. 211. 
remainder to William Cotton, his eldeſt ſon in tail, Willi- Cro. Elia. 


that Thomas Cotton being tenant in tail of a moiety of cer- 
tain lands, and tenant for life of the other moiety, with 


am Cotton went to Antwerp, Thomas Cotton levied a fine 219. 


with proclamations of all the lands, and William Cotton 


died ſoon after at Antwerp, without having ever returned 


to England, leaving a ſon under age, who entered on the 
lands. It was adjudged, that as to the moiety, whereof 


Thomas Cotton was tenant in tail, Villiam the ſon of 


William was barred by the ſtatute 4 Hen. 7. Butas to 
the other moiety, whereof Thomas Cotton was only tenant 
for life, the entry of William the grandſon was lawful, 
and avoided the fine; for although William the fon could 


not take advantage of the clauſe which ſaves the right of 
thoſe who are beyond ſea, provided they make their claim 


within five years after their return, becauſe Milliam never 
did return ; yet, 'as perſons who are out of the realm at 
the time when a fine is levied, having a preſent right, are 
excepted out of the body of the act, which makes the bar; 
therefore, where a perſon was beyond ſea at the time when 
a fine was levied, and never returned, he was within the 
exception made in the body of the act, and his heirs 
might make their claim at any diſtance of time. That 


it was the fame, where an infant, not being a party to a 


fine, and having a preſent right, died during his infancy, 
his heirs might make their claim at any diſtance of time. 
That the ſame doctrine took place with reſpe& to a man 
non compos, who died in that ſituation, or a man in pri- 
ſon, who died before he had recovered his liberty, or a 
married woman, who died in the life-time of her huſband; 


for all theſe were within the reaſon adjudged, of a perſon 


who was out of the realm, and never returned. 
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If a perſon to whom a right accrues at the time when a 2 of Perſons 
fine is levied, labours under any of the diſabilities ſpecifi- 9 


124 


4 Rep. 125. b. 


„ 
It is alſo laid down by Sir Edward Cote in Beverley's 
caſe, © That if a man levies a fine with proclamations, 
<« and at the time of the fine levied, he who has a right 


c is non compos, and afterwards he recovers his memory, 
tc in this caſe he ought to purſue his action, or make his 


„ entry, within five years after he becomes of found ma- 


„ mory; and in ſuch caſe, in pleading, he ſhall ſhew, 
© that, at the time of the fine levied, he was aon compos 
© mentis, and all the ſpecial matter: but if he wha has 
c ſuch right is an idiot, or xox compos mentis, and never 
« recovers his memory, the heir may have his action, 
c or make his entry when he will; for he is excepted opt 
of the body of the act, and is not bound to make any 


„ entry, or bring his action within any time: but the 


e party himſelf, if he recovers his memory. "The ſame 


law, if he who is beyond ſea at the time of the ſine le- 


* aQjon when he will.” 


. Cotton's 
Cafe, 1 Leon. 
211. 


1 Leon. 215. 


ante. p. 105. 


« vied, and dies, there his heir may enter, or bring 

In Lexard's report of Cotton's caſe, it was held, that as 
to the moiety, whereof Sir Thomas Cotton was tenant for 
life, the fine was no bar; but that William the grandſon 


might enter at any time within five years after he attain- 


ed his full age : tor William his father was not bound by 
the ſtatute 4 Hen. 7. becauſe he was beyond ſea at the time 
when the fine was levied, and never returned; but that, 
by the equity of the ſtatute, his iſſue ſhould be allowed 
five years to make his claim, from the time he attained 
his full age. And Anderſouv Chief Juſtice is reported 
to have ſaid, that although William the father died be- 
yond ſea, yet if his ſon did not make his claim within 
five years after the death of his father, being of full age, 
and without impediment, he ſhould be for ever barred. 

I have not been able to find any other caſe in-which 
this point has been conſidered, except that of Hulm and 


 Heylock, which has been already ſtated, where the court 


concurred in opinion with Ander/or: ; but as that caſe was 


determined without being argued, it cannot be much re- 


lied upon as an authority). 
As the opinions both of Sir Edward Cote and Lord 


Chief Juſtice Anderſon on this point were delivered obiter, 


and in the courſe of argument; and as this queſtion has 
(I believe) never 3 determined, it may not 
be improper to add ſome few obſervations upon it. | 
0 8 
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In the firſt ſection of the ſtatute, 4 Hen. 5. it is enadt- 
ed, “ that a fine ſhall conclude as well parties as'ſtran- 
de gers to the ſame, except women covert (other than be 
te patties to the ſaid fine) and every perſon then being 
te within the age of twenty-one years, in priſon, Sc. 

Anti by the ſixth ſection of the ſaid ſtatute it is ordained, 
ec that all ſuch perſons as be covert de baron, Ec. at the 
© times of the faid fines levied, &c. having any right or 
de title, tc. that they or their heirs inheritable to the 
it fame, take their ſaid actions, Cc. within five years 
«© next after they come and be of age of twenty-one 
i years, and out of priſon, &c. and if they do not take 
„their actions, c. as is aforeſaid, then they and every 
of them and their heirs be concluded by the ſaid fines 

Bt & oo „„ 
To ſupport the opinion advanced by Lord Chief Juſtice 
Atiderſon, the words “ that they or their heirs,” in the 
fixth fection, muſt either be conſtrued to extend, to the 
heir of an anceſtor who dies under his diſability, or elſe 
it muſt be admitted that this is a caſe not foreſeen or pro- 
_  'videdfor in the ſtatute, but as the original object of Ines 
was to preferve the peace and quiet of the kingdom, by 
extinguiſhing all dormant titles, and as the intention of 
the ſtatute 4 Hen. J. was to fevive the doctrine of non- 
claim, that ſtatute ought to be conſtrued in ſuch manner, 
as to render a fine a compleat bar to every right and 
claim which. is not purſued within five years after it ac- 
cruts ; and not ſo as to allow in any caſe whatever the 
Ben ener of a right to avoid a fint at 'an indefinite period 

of time. CCC 

On the other hand it may be fald in ſupport of Sir EA. 
ward Cot?'s' opinion, That if no ſaving had been added 
to the ſtatute 4 Hen. 7. it is clear that all thoſe who had a 
right at the time when a fine was levied, and who were 
then under coverture, infants, c. would have been 
comprehended in the exception eontained in the firſt ſec- 
tion of that ſtatute, and therefore would not have been at 
all affected thereby. — That the word “ heirs” in the 
fixth ſection of the ſtatute was inſerted merely with a view 
to the caſe of perſons whoſe tliſabilities ſhould be removed, 
but” who ſhould die before the 8 of the ſive years 
allowed them for making their claim, in ordet to confine 
their heirs to ſo much only of the five years as was not 
| | expired 


Cent. 4. caſe 
97. P» 192. 


actions by 21 Fac. 1. c. 16. for this point.“ 


* ſuch perſon and perſons, or his and their heir and heirs 
«« ſhall, within ten years next after his and their full age, 


A benefit af and ſuc for the ſame, and at no time after the 


er death;” in the ſtdtute_ ef limitations, he, ſeems to 
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expired in the life-time of the perſons whoſe diſabilities 
were removed, and to prevent them from claiming a new 
period of five years.—That this being a caſe unprovided 
for by the ſtatute, it follows, either that the heir of a per- 
ſon who dies under his diſabilities, is for ever barred, or 
elſe that he is not affected by the ſtatute z and to avoid 
making ſo harſh a conſtruQion of the ſtatute as to, bar a 
perſon who is guilty of no laches whatever, without giv- 
ing him an opportunity of making his claim, he muſt be 
conſidered in the ſame ſituation as if the ſtatute had never 
been made. 5 . 

Judge Fenkins appears to have agreed with Sir Edward 
Coke on this point, for he ſays, an infant, or a perſon 
* beyond the ſeas, or in priſon is eie e the diſ- 
« ſeiſor levies a fine of the land with proclamations, and 
«« five years paſs afterwards; they being beyond ſea, 
« within age, or in priſon, and dying under theſe impe- 
« diments reſpectively: during theſe; impediments their 
« heirs are not bound by the fine, for they are excepted, _ 
and there is no proviſion made in the exception, that the 
« ſaid heirs ſhall enter, or claim, or bring their action 
e within five years after the full age or liberty of ſuch 
<< heirs. See the proviſion in caſe of the limitations of 
The general intention of the ſtatute of limitations is 
preciſely the ſame with that of the ſtatute, 4 Hen. 7.—In 
both a non-claim for a certain number of years, is decla- 
red to be a final bar, and the ſame exception is made in 
favor of perſons under age, c. But in the clauſe, 
whereby perſons thus excepted are directed to make their 
claim, within a certain time. after the removal of their 
diſabiljties, the ſtatute of limitations runs thus: So as 


«* diſcoverture, coming of ſound mind, enlargement out 
« of, priſon, or coming into this realm, or death, take 
l. {yd tan; nears... i. att... 5 

To this clauſe Jenlins evidently alludes in the eg 
above quoted, and from the difference which is 9 40 yable 
between the two ſtatutes, by the. inſertion of the words, 


have formed his opinion, and agreed with. Sir Edward 
= | Cote; 


n 


Coke ; the inſertion of theſe words ſhews that the legiſla- 
ture were aware of the difficulty in the ſtatute, 4. Hen. 7. 


where the perſons excepted out of the body of the act, 


died under their diſabilities, and took care to guard againſt 
it in the ſtatute of limitations, by expreſs words. 


Although the ſtatute, 4 Hen. 7. allows infants five Plowd. 366. 
years after they have attained their full age, to make 1 Leon. 215. 


their claim, yet an infant may, if he pleaſes, make his 
claim before he attains that period. 


If a ſtranger to a fine, who was of ſound mind at r 
P» 


priſoned the third year after the levying the fine, and“) 
continues in that ſituation until five years after the pro- 


time when a fine was levied, becomes nonſane, or is im- 


clamations are made, he will not be barred by the fine; 


but if a ſtranger to a fine goes beyond ſea, or takes a 


Huſband within three years after the fine, ſhe will be for 
ever barred, if the five years expire before ſhe makes her 
claim, becauſe theſe are voluntary acts, whereas inſanity 
and impriſonment are involuntary. 1 


If a perſon having a right when a fine is levied, and Plowd. 375. 


not being under any diſability, is impriſoned or becomes 
non compos before the laſt proclamation, and continues in 
that ſtate at the time when the laſt proclamation is made; 
he ſhall be allowed five years from the removal of the diſ- 
abilities, to make his cam. | 


If a perſon labours under ſeveral diſabilities at the ſame Idem 


time, as if a woman is covert, under age, of inſane 
mind, and in priſon, at the time when a fine is levied, 
or when a right accrues to her, and one or more of thoſe 


diſabilities are removed, ſtill the five ears given by tho 


entirely remove. igt, 


0 
” 


ſtatute will not commence, until all her diſabilities are 


CHAPTER XII. 


What Perſons, Eſtates and Intereſts are not barred 
by a Fine. | 


N 1 OTWITHSTANDING the great force and effect 
| of a fine, yet there are ſome particular perſons, 
* and intereſts, to which its operation does not en- 
tend. | 
The King. By the common law, no laches can be imputed to the 
king, and therefore no delay or omiſſion on his part in 
making a claim will bar his right: from thence has ariſen 
the maxim, nullum tempus occurrit regi, for the law ſup- 
poſes his majeſty to be always buſied for the public good, 
and therefore that he has not leiſure to aſſert his right 
within the time preſcribed for other perſons. It follows 
from this principle, that the king cannot . be. barred by a 
fine, to which he is not a party, and five years non- claim, 
nor is his 'Majeſty's prerogative in this inſtance taken 
away by the ſtatute, 9 Geo. 3. c. 16. by which the king is 
only diſabled to ſue for any manors, lands or. heredita- 
| ments where the right has not accrucd to the crown with- 
in ſixty years. | 1 2212 4 li nt kun big 
Ecclefiaftical x̃ Ecole ſiaſtical corporations, and in general all eceleſi- 
corporations. aſtical perſons, who arc ſeiſed in right of their churebes 
only, and have not an abſolute eſtate in their poſſeſſions, 
being reſtrained from alienation by ſeveral, poſitive: ſta - 
tutes, are not only prohibited from levying fine, but 
| cannot even bar their ſucceſſors by their non-claim (a) | 
Magdalen Thus in the caſe of Magdalen College, one of the points 
College Caſe, was, whether the maſter and fellows were bound by a 
2x Rep. 8. b. fine and five years non- claim; and it was reſolved that 


g 8 ** the right of the college was not barred by the fine and 
Watſ. Comp. | non- 
In. 427. 


(a) This agrees with the principles of the old law, as laid down 
dy Bracton. Ilud item ut widetur, obſervari deberet de jure et 
feodo ecclefie, i rector clameum nos oppoſuerit, quod ecclefie non pre- 
judicatur, cum fungatur vice minoris, non magis quam minori, /i 
eufios clameum non appoſuerit, lib. 5. c. 29. . 3. 
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non- claim, for the words of the ſtatute, 13 Eliz. c. 10. 
which prohibits all ecclefiaſtical corporations from alie/ 
nat ion were, that all leaſes, gifts, grants, feoffments, 
© conveyances, or eſtates to be made, had, or ſuffered 
by any maſters and fellows of any college, &c.” fo 
that when a fine was levied, and no claim was made 
for five years, there was a conveyance permitted and 
ſuffered by the maſter and fellows of the college; and 
it would have been of no effect to have prohibited the 
maſter and fellows themſelves from making conveyances 
of thcir lands, if they were allowed to have a power by Howlet v. 
their permiffion and non-claim, to bar their ſucceſſors. Carpenter, 
A biſhop, dean or vicar, may however be himſelf barred 3 Kev. 775. 
by his own non-claim, as has been ſtated in a former 

chapter. = | Ante p. 119. 

It is laid down by Sir Edward Coke as a certain prin- Efates not 
ciple, that no fine will bar any eſtate in poſſeſſion, re- deveſied. 
verſion, or remainder, which is not deveſted ug put to 6 Rep. 106. a. 
2 right, This poſition is however too general, if the T. Kaym. 

words e deveſted and put to a right” are underſtood in 149- 

that (tri technical ſenſe which the law annexes to them. 

The word “ deveſt” ſignifies nothing more than a 

mere deprivation of the poſſeſſion (a); but the words, 

put to a right,” have a much more extenſive ſignifi- 

cation, for they mean, a deprivation not only of the poſ- = 
ſeſſion, but alſo of the right of poſſeſſion ; ſo that where =o 
an cſtate is turned to'a right, the owner has only the nn 
Jus proprietatis, or mere right of property. If therefore 2 Comm. | 
Sir Edward Coke's poſition be taken ſtrictly, it will ap- * 

pear to be unſupported by any authority, for although 

it be neceſſary that an eſtate be deveſted before it can d 

barred by a fine, yet it is by no means neceſſary that an 

eſtate ſhould be put to a right. 

Thus is the caſe of Stowell v. Zouch, when Stotuell Ante p. 127. 


was diſſeiſed by Zeuch, his eſtate was merely deveſted, 


that is, he had only loſt the actual poſſeſſion, but it was 
not turned to a right, for he ſtijl continued to have in 
him, both the right of poſſeſſion, and the right of proper- 
ty, 2 yet all the judges agreed that he was barred by 
the fine. . = | 


: (4) Deveſt, deveſlire, is contrary to inveſt, for as invgſtira ſig- 
nifies poſſefionem tradere, ſo deveſlire means poſſeſionem auferre. 


This 


| Cowe I's Dict. 1. lib. Feud. tit. 7. 
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This caſe and many others, which will be mentioned 


in the preſent chapter, clearly prove the general rule to 


be that no eſtate or intereſt can be barred by a fine, 


| unleſs it is deveſted out of the real owner, either before 


the fine is levied, or by the operation of the fine itſelf, + 
that is, unleſs the real owner is turned out of poſſeſſion 
of ſuch eſtate or intereſt, and that while he continues in 
poffeſſion a fine will not affect him. | ij: 

The caſe in which this principle was laid down, and 
Sir Edward Coke's expreſſion. in ſtating the reſolution of 


the court ſhews, that this was the idea which he annex- 


ed to the words, „ put to a right,” for, fays he, © he 
ic who has the eſtate or intereſt in him, cannot be put 
* to his action, entry, or claim, for he has that which 
ce the action, entry, or claim, would veſt in, or give 


% him :” and in another place he ſtates this principle 


5 Rep. 123. b. 
2 Inſt. 517. 


in the following words: *© No fine levied with procla- 
“ mations ſhall bind any but thoſe who are put out of 


„ poſſeſſion, and have but a right, for if their eſtate or 


& intereſt be not deveſted out of them, but remains in 
« them as it was ab initio, they need not make an entry 
ec or claim to that which never was deveſted.“ 12 
Theſe paſſages fully prove Sir Edward Coke's meaning 
to have been, that no perſon could be barred by a fine, 


unleſs he was firſt turned out of poſſeſſion, and had only 


a right of entry or action left in him, for if a perſon con- 


tinued in poſſcſhon, after a fine had been levied, he 
could be under no neceſſity of making hrs claim or bring- 
ing his action, becauſe being ſtill in poſſeſſion, and not 
_ diſturbed by the fine, he had already all the advantages 


which thoſe remedies could procure him, and therefore 


it would be unneceſſary to purſue them. 


Ante p. 102. 
5 Rep. 124. b. 
3 Bac. Ab. 


„ 


It follows from this principle, that a future right can- 
not be harred by a fine, becauſe a perſon cannot be diſ- 
poſſeſſed of it. 1 via | 5. 

Thus in Saffin's caſe it was agreed, that although a 
term for years might be barred by a fine, if the keffee were, 
or might have been in poſſeſſion, yet that ſo long as a 
leſſee for years had only an interefſe termint, he was not 
affected by a fine, becauſe a man cannot be diſpoffeffed 
of an intereſſẽ termini. But when his term commenced 
and he acquired. a right to enter on the land, he then had 
ſuch a preſent eſtate as might be deveſted, and which _- 

might 


F 1 N E 8. | 5 Wo 


might reveſt by his entry 5 {6 that his oft claim for five 
ears after the commencement of his term, barred him, 
| becauſe from that time he was out of poffeſſion. e 
So in the caſe of Corbett v. Stone, a term for years was ante p. 1 4 
adjudged not to be barred by a fine, becauſe the perſoern RP 
in whom it was veſted was not difpoffeſfed of it. ee 
A man ſettled lands to the uſe of himſelf for life, and Edwards v. 
if he ſhould ſettle a jointure on his wife, and make a 2 
, . ea ee ge ard. 410. 
leaſe for thirty-one years, to commence after his death, 
that then the truſtees ſnould ſtand ſeiſed to ſuch uſes. He 
made a leafe accordingly, and then he and his wife levi- . 
ed a fine. It was reſolved that'the leaſe was not barred, 
becauſe being a future intereſt, it was not deveſted or diſ- 
HAS The Gann ß a: | 
The intereſts of tenants,” by ftatute merchant, ſtatute i Mod, 217. 
ſtaple, or legit, cannot be barred by a fine until they 
have extended the lands, or purſued their rights in ſome 
other manner, for until then, they have no right to en- 
33 lands, and therefore cannot be put out of poſ- 
$o where a man bas a judgment for debt, and the debt- . Ca. 
or before execution, aliens by fine, and five years paſs; 1 Freem. 311. 
yet the creditor may ftilf ſue out execution. 
Although the owner of a rent may bar it by fine, yet\4 Rent, Right 
A rent in the poſſeſſion of a third perfon cannot be fof/ Fay an 
barred. It is the ſame of a right of way or common, be- Ren. 
cauſe. thefe being merely contingent rights, collateral to xg e 
and" iſſuing out of lands, they cannot be deveſted ; for Fine, LG - 
although a perſon who has a rent, right of way, or com- Shep. Tou. 22. 
mon; out of lands, be not in the actual enjoyment of Cro. Jac. 60. 


them, yet by non-uſer alone, he does not ceaſe to have a i 


& * 


veſted cſtate or intereſt therein, ſo that he ſtill continues Freem. 312. 
to be in actual poſſeſhon, ſuch things being mere erea{ Hawk. P. C. 
tures of the law, and owing their exiſtence to the con-\Ch. 64. ſ. 45, 
ſtruction thereof, they are always conſidered to be in the | 
poſſeſſion of thoſe whom the law adjudges to have a right 
_ tofurtipolieſſion, or F 5 
It ſhould however be obſerved, that a rent may 

deveſted by a diſſeiſin; the different modes by which a 
man might be diſſeiſed of a rent, are very accurately 
explained by Zyttleron, becauſe when he wrote, an J Litt. ſ. 237. 
ſixe was, in moſt caſes, the only remedy for the reco- *9 240. 
very of a rent, and it only lay where the party was diſ- 

| K 2 | ſeiſed ; 


—— — —— — — 


o 
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ſeiſed; but diſſeiſins of incorporeal hereditaments are on- 
ly at the election and choice of the party injured, who 
2 the ſake of more eaſily trying the right, 1s pleaſed to 
ſuppoſe himſelf diſſeiſed; for as there can be no actual 
„ diſpoſſeſſion, he cannot be compulſively diſſeiſed of any 
10 Rep. 97. 4. | — e eee 
3 Comm. %ſinereenent hereditament. 535 
| r Theſe principles have been recently confirmed by the 
couit of King's Bench in their determination of the fol- 
ene; rein fink Fa Le tes 
; In an cjectment for lands in Surry, the jury found a 
_ verdict for the plaintiff, ſubject to the opinion of the 
3 Dem. court on a caſe which was as follows.  :; .. , .. 
Hare v. Lord Bolingbroke being ſeiſed in fee of the premiſes in 
Board and queſtion by indenture of leaſe, dated the 1ſt March 1765, 
Jones. M. 8. demiſed the ſame to William Stephens, for twenty-one 
years, at the rent of 1007. which leaſe, by meſne aſ- 
ſignments, became veſted in the defendant Board, Lord 
Bolingbroke, by à ſecond bond, dated ,24th July, 1770, 
with warrant of attorney to.canfeſs judgment, in conſi- 
| deration of zoool. became bound to the ſeſſee of the plain- 
tiff in the penal ſum of 6000/,: conditioned for the pay- 
ment of an annuity of 5ocl. during his own life; and 
by indenture of the ſame date, Lord Bolingbroke, in con- 
: - fideration of the ſaid 3000. and as a farther ſecurity for 
the annuity, demiſed the premiſes in queſtion to, the leſ- 
ſeor of the plaintiff for ninety nine years, if his Lordſhip 
ilitmould ſo long live, at a pepper corn rent, with a provi- 
ſſo, that the leſſor of the plaintiff ſhould the next day re- 
demiſe the premiſes to Lord , Bolingbroke for ninety- eight 
-:.. years and eleven months, if he ſhould fo long live, at 
' the rent of 50c/. which was accordingly done. 
Lord , Bolingbroke, by leaſe and releaſe, dated the gth 
and 10th March 1773, conveyed the premiſes, for a fair 
and valuable conſideration, to the defendant 15 in 
fee, who had no notice of the annuity granted to the leſſor 
of the plaintiff. 5 eee ee 
Jones being in poſſeſſion, levied a fine of the premiſes, 
with proclamation in Trinity Term in 1775, to the uſe 
of himſelf in fee. | „„ 


* 


5 annuity was. in arrear from the z4th January 
1774, and the ejectment was brought in Hilary Term 


L“ ord 


re e e 


„ N „ 


Lord Aangßld.-We have looked into all the cafes, and 


have no doubt. It appears that the leffor of the plaintiff 


and the defendant Fones are both innocent; -Fonry is a 


purchaſer for a valuable conſideration, without any notice 


of the leſſor of the plaintiff's title j the jeſfor of the plaintiff 


is not alleged at any time to have krigwn of the conveyance” 


to Jones, and there was no circumſtance of notoriety at- 
tending the transfer to give her ſuch notice; for the viſi 
ble poſſeſſion continued the ſamè after the: ſale as before 
it; the leaſe to William Stevens Tubſiffing, ànd the pay- 
ment of rent to Jones, inſtead of Lord Bolingbrebf catried 
with it no notoriety in the cduntry. At the time of the 


conveyance there was no arrear of intereſt due to Mrs. 


Hare, and therefore ſñie had no right to come upon the land 


in any ſhape. If ſhe was guilty of laches afterwards, there 
could be no mala fides in it with 'reſpeQ n be is 


under no diſadvantage from it: ſo that it is a queſtion of 
mere law between two innocent parties, whether the right 
and intereſt of the leſſor of the plaintiff is barred by the 
fine and non- claim. This depends on one olear propoſi- 
tion, which is a general rule of law founded in good ſenſe; 


and although it be difficult to find a rule without an ex- 


ception, yet I know of none to this propoſition. It is 
laid down in 9 Co. Rep. 106. a. © Refolved per totam 
| << :curiam;” that no fine nor warranty ſhall'bar any eſtate 


1 « in poſſeſſion, reverſion, or remainder, which is not 
% deveſted and put to a right.” This- general rule is 
illuſtrated and applied to ſeveral caſes throughout the 


books; and hence it follows, that no collateral intereſt 


can be barred by a fine, as à rent charge, a right of 


common, ec. and the authority cited from Carter 24, 
that a rent charge may be barred by a fine, is totally miſ- 


taken; for, in looking into it, it appears to be thus, the  /* 


owner of a rent charge levied a ſine of the land, the que- 


ſtion was, whether the rent charge paſſed by the fine, 


and a diſtinction was taken between a fine's operating as 
a grant or as a bar. Here the ſine operated as a grant, 
and not as a bar; the rule is univetſal, that a rent charge 
in a third perſon is not barred by a fine and non- claim. 
Hence the parties to a fine, or one of them, muſt be in, 
of a ſeiſin or poſſeſſion adverſe to that intereſt which is 
to be barred; for, if it be conſiſtent with it, the ſine does 
not deveſt it, and therefore is no bar. Now, at the time 
* 8 ; of 


* — 
*, 


Gilb. Ten. 
104. 


Remainders 


and Rever- 
Fons expettant 
on an Eflate 


„ * * Nt 4 


of the conveyance to Jones i in 1773s bord Bolingbroke had 


no adverſe poſſeſſion; ; he had paid;all arrears, and as the 
leſſor of the - plaintiff had no right to come on the land 
but for arrears, ſhe had then no title in her. At the time 


when the, fine was leyied, there was an arreai of a year 


and a- half due 3., but - the-.leſfor: of the plaintiff was not 


hound to reſort to the lands. for her remedy, ſhe had other 


ſecurities 3 beſidęs, ſhe could not enter on the lands, the 
leſſee for years bei ag in poſſeſſian; all ſhe eould: do was 
by notige de the tenant under the ſtatute 4 and 5 Anne, 
e 06. Which makes attornment unneceſſary, eſther to 
diſtrain of bring an action for the rent. In every ſhape 
it is moſt, clear, that the ſeſſor of the plaintiff's intereſt 
was not deyeſted or turned to:. right; and therefore chat 
it remained after the fine juſt as it did before. Judgment 
was given for the leſſor of the;plaintiff, 

The doctrine, that a rent cannot be Senait "pies 


| to extend to the · caſe of a rent in the poſſeſſion of a per- 


ſon who has no title to it; for it is faid by Lord Chief 
Baron Gilbert, that if A. isgſeiſed of a rent charge, and 
the tenant of the, land pays it to B. this does not deveſt 
A. of his right, becauſe the wrongful payment of a tenant 
cannot alter the right of the owner, it is therefore a; pay- 
ment in hien wrong, and it ſtill remains in arrear: 


This ſeems, the; pen caſe; that can be paſt the fu 


ject. : 
No e or reverſige expeQtant © on an cſtaie! tai 


can be. barred by a fine, unleſs ſuch eſtate tail is diſcon- 


tinued, becauſe until then no eſtate is deveſted ; ſo that 


Tail which is the perſons in-remainder-or reverſion continue in poſſeſſi · 


ed. 


1 Inſt. 32 5. a. 


Note 1. 


1 Rep. 44- 


not diſcontinu- on of their reſpective eſtatga, and therefore are enn, 


ed by the ſine. 
A diſcontinuance of an eltate 1 18 dach a 
of the poſſeſſion by the tenant, as bars the entry of the 
iſſue in tail, and alſo that of the perſons in remainder and 
reverſion, and puts them to their action: by ſuch aliena- 
tion, the eſtate, together with the remainders and re- 
verſion expectant thereon, are deyveſted and put to a right, 
and a mere entry is not ſufficient to reveſt them, as in 
the caſe of a diſſeiſin, but the perſons who have a right to 

the land, are driven to their poſſeſſory action 
An eſtate may be diſcontinued by five different modes 
of conveyance, a  feolfment, ws; recovery, releaſe, and 
confirmation 


82 * * 2 
— Ep 3 
N 8 [EY >. 
1 „ 
* — 8 F r 
hw" . he 


135. 


confirmation with warranty. But no perſon can create a 
| diſcontinuance. who is, not in the actual poſſeſſion. of the . 
ceſtate tail by force of the entail. It ſhould however be Inſt, 332. b. 
obſerved, that there can be no diſcontinuance of things Rep. 85. 
lying in grant; fo that if a tenant in tail of a rent, ad- 
vowlon, or common, levies a fine, or makes a feoffment 
with warranty, there is no diſcontinuance; for nothing 
paſſes but during the life of the tenant. in tail, which is 
lawful ; and as no injury is done to the iſſue in tail, thnge 
- remainder man or the reyerſioner, there is no diſcontinu- 
ance, | | we” 


Where the original conveyance of an eſtate is not by 

fine, but it is only levied as a confirmatzon of ſome prior 

- conveyance, it will not in that caſe operate as a diſconti- _ 
nuance, or take away the entry of the remainder man,. 
Thus where Lord Cheney being tenant in tail, with, re- Seymour's 

_mainder in tail to Tehn Cheney ; Lord Chengy conveyed the Cas 
premiſes by bargain and ſale, inrolled, to William Hig- . 95. 

ham and his beirs, by force whereof he entered and vas 

ſeiſed; and, in a year afterwards, he levied a fine, with 

eas Kot Og ſaid Higham and his heirs. with ger 


neral warranty. Lord. Cheney. died without iſſue, and 


John Cheney, the remainder man in tail, entered upon 
the premiſes; the queſtion was, whether his entry was 


lawful or not. 


of 


It was reſolved that the entry of Jabn Cheney was not 
taken away by the fine, becauſe it did nat diſcontinue the 
eſtate tail, but only operated as a confirmation of the 
eſtate of the bargainee, which was originally determinable 
on the, death of the tenant in tail; whereas the fine con- 
firmed, it as long as the tenant in tail had heirs of his body, 
It was agreed, that if the fine had heen levied hefore the 
bargain and ſale was executed, it would have diſcontinu- 
ed the eſtate tail, and deveſted the remainder and reverſi 
on, by which means the entry of John Cheney would have 
been taken away; but the eſtate tail not being diſcontinu- 

end, the remainder was not deveſted or turned to a right, 
ſo that John Chengy ſtill continued in poſſeſſion of it, and 
therefore the bar was ng bar to him. | 
But where a fine is levied, in purſuance of a covenant 
in a prior conveyance of an eſtate tail, as where a tenant 
in tail canveys his eſtate by leaſe and releaſe, and cove- 
nants in the releaſe to levy a fine, which is done accord- 


ingly 2 


. 


ingly: in that caſe, the leaſe and releaſe and fine will be 
conſidered as, one aſſurance, and will therefore operate as 
2 diſcontinuance of the eſtate tail. 
Doe ex Dem. Thus where a tenant in tail male, with remainder over 
3 WY inTee, in conſideration of a marriage, conveyed his eſtate 
5 tail by leaſe and releaſe to truſtees and their heirs, to 
ö ſeveral uſes, and in the releaſe he covenanted to levy a 
fine to the ſame uſes. The marriage took effect, and 
the tenant in tail levied a fine purſuant to his covenant. 
On the death. of the tenant in tail without iſſue, the 
remainder man in fee made an actual entry upon the 
lands to avoid the fine, and then brought his ejectment. 
The queſtion was, whether che plaintiff Cone maintain 
an ejectment. | | 
It was contended that an ejeQment nh * main- 
tained, unleſs a diſcontinuance could be proved; that 
from the authority of Seymaur's caſe, the fine did not 
operate as a diſcontinuance, - becauſe it paſſed no free- 
hold, the feechold having been conveyed by the leafe 
and releaſe before the fine was levied; which therefore 
only operated as a confirmation of the preceding eſtate. ' 
But the court of King's Bench were unanimouſty of 
opinion, that the leaſe and releaſe and * fine operated as 
one aſſurance, and deveſted the remammder in fee ; ſo 
that the plaintiff could not maintain his cjcAment, bur 
was put to his formedon, becauſe the operation of the 
deed and fine ought not to be divided : op conſidered diſ- 
tinctly, as that would defeat the intention of the parties, 
and overturn a great number of family ſettlements: that 
the deeds of leaſe and releaſe were incomplete until the 
fine was levied; and only operated as a declaration 6f the 
; | uſes of the fi ne; ſo that the eſtate tail paſſed by the fine: 
That this cafe was quite different from Seymour's 5+ for in 
that caſe Lord Cheney did not levy the fine until a year 
after the bargain and ſale was inrolled; and it was ex- 
preſsly found by the verdict, that the bargainee - 
end was ſeiſed hy force of the bargain and ſale only; 
that the bargain and ſale was totally unconnected duch 
the fine: nor did it appear that any fine was intended to 
be at the time when the bargain and ſale was exe- 


x : U i. 


_—T on Ie is not oaly necelfary that a perſon. ſhould be out of 


ion. poſſeſtion to be — by a fine, but it is alſo 2 | 


EE To 


that the party levying the fine ſhould have an adverſe 
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poſſeſſion inconſiſtent with that of the perſon to be bar- 


red; ſo that if the poſſeſſion of the party who levies a 
fine is conſiſtent with that of any other perſon, ſuch other 
perſon will not be affected by it. 2 


Thus it has been ſettled, that the poſſeſſion of one 


joint-tenant is the poſſeffion of the other, ſo as to prevent 


the effect of the ſtatute of limitations, and that where Ford v. 
there are two joint-tenants in fee, if one of them levies a Lord Grey, 


fine of the whole, it does not amount to an ouſter of his 


_— OY 


of the old uſe again. | 
© The poſſeſſion of one tenant in common is the poſſeſh- 


companion, but only ſeyers the jointure though he 1s in 


on of the other, nor does the bare” perception of all the 


rents and profits by one, amount to an ouſter of the other, 
ſo as to make him liable to be barred by the ſtatute of li- 
mitationns. 3 Gd 0 


9 Mod 44. 
Salk. 285. 


. 7 TE 


Thus where one tenant in common received all the Fairclaim v. 


rents for twenty-ſix years, and in an ejectment brought 


Pn - p< 


Shackleton, 


5 Burr. 2604. 


man but” where he is actually ouſted or diſſeiſed.* The 


court laid it down that there muſt be an adverſe polſeſh- 


on, in order tb enable the ſtatute of limitations to run, 
that there muſt be a'diſſeiſin ſtrictly proved, that in this 
caſe there was no adverſe poffeition, no keeping the 
plaintiff out of poſſeſſion; one tenant in common had re- 
ceived the rent without accounting for it to the other, 
but there was no expulſion, no ouſter. Judgment was 
therefore given for the plaintiff. © - en e, 


Notwithſtanding the doAQrine eſtabliſhed in the pre- 
ceding cafe, it has ſince been determined that thirty-ſix | 
years ſole and uninterrupted poſſeſſion by one tenant in 


common, 
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Doe v. 
Profler, 
Cowp. 217. 


during a particular eſtate, as a term 


F:-1; MM, #; 


common, without any account, or demand made, or 
claim ſet up by his companion, was a ſufficient ground 
for a jury to preſume an actual ouſter of the co-tenant. 
Thus where upon a rule to ſhew cauſe why a new trial 
ſhould not be granted; Lord Mansſieid reported that from 
the year 1734 one tenant in common had been in the 
ſole poſſeſſion of the lands without any claim or demand, 
by any perſon or perſons claiming under the other tenant ' 


in common; that no actuai ouſter. was proved: . but upon, 


the circumſtances his lordſhip had left it to the jury to. 
ſay, whether there was not ſuſſicient evidence before them 
to preſume an actual ouſter, and ſuppoſing there was an. 
actual ouſter, in that caſe, the leſſors of the plaintiff were 
barred by the ſtatute of limitations. The jury found that 
there was ſufficient evidence to preſume an ad ual ouſter. 
After the caſe had been argued, Lord Mansfield ſaid, 
5 [t is very true that I told the jury, they were warranted: 


„ by the length of time in this caſe, to preſume an ad- 


" verſe. poſſeſſion and oufter : by one of the tcnants in 
* common of his companion; and I continue till of the 
«« ſame opinion. — Some ambiguity ſeems to have ariſen 
* from the term actual ouſter, as if it meant ſome act ac- 
«© companied by real force, and as if a turning out hy 
the ſhoulders were neceſſary. But that is not ſo, f 
« man may come in by a rightful poſſeſſion, and yet 
& hold over adverſely without a title. If he does, ſuch 


holding over, under circumſtances, will be equivalent 


& to an adtual oer. For inſtance, length of poſſeſſion 
| a ter of 1000 years, or 
* under a leaſe for lives, as long as the lives are in being, 
gives no title. But if tenant pur auter vie hold over 
6c = 20 years after the death of celui que vie, ſuch hold- 


ing over will in Teen be a complete har to the re- 
7 


% mainder- man or reverſioner; becauſe it was adverſe to 
« his title. So in the caſe of tenants in common, the 
* poſſeſſion of one tenant in common, es nomine, as te- 
“ nant in common, can never. bar his companion; be- 
* cauſe ſuch poſſeſſion is not adverſe to the right of his 
“ companion, but in ſupport of their common title; 
“ and by paying him his ſhare, he acknowledges him 
* co-tenant. Nor indeed is a refuſal to pay of itſelf fufh- 
© cient, without denying his title. But if upon demand 
by the co-tenant of his moiety, the other denies ts pays 
| | & 


— 


without an actual putting out or diſſeiſin; from which it 
takes the whole profits, and afterwards 


the whole, ſuch fine will not bar her companion, becauſe ,/ 
there was no ouſter, and of conſequence no adverſe poſ- 


a bar to his companion, as the principle is preciſely the 
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« and. denies his title, ſaying, he claims the whole and 


vill not pay, and continues in poſſeſſion ; ſuch poſſeſſi- 
7; on is adverſe and ouſter enough.” The court was of 


opinion, that an undiſturbed and quiet poſſeſſion; for 
ſuch a length of time, was a ſufficient ground for the jury 
to preſume an actual ouſter, and therefore the rule for a 
new trial was diſcharg el. 


It is ſaid by Sir Edward Coke, that when one coparce- x Inſt. 243. b. 
ner enters claiming the whole land and taking the whole 1d. 373. b. 

profits, ſhe gains the moiety of her fiſter by abatement, 
which is thereby deveſted, and yet her dying ſeiſed will 
not take away the entry of her fiſter ; that when one co- 
22 enters generally, and takes the profits, this ſhall 
be accounted in law the entry of them hoth, and will 
not deveſt the moiety of her ſiſter ; but if both coparce- 
ners enter, the taking of the whole profits, or any claim 
made by the one cannot put the other out of poſſeſſion 


A — 


follows, that if one coparcener enters 1 and 
evies a fine of 


ſeſſion: for there is a ſtrict analogy. between the effect 
of the ſtatute of limitations, and that of the ſtatute of 4 
Hen. 7 in this reſpeQ : both theſe ſtatutes. ena that a 
non-claim during a certain period of time, is a compleat 
bar to thoſe who are qut of poſſeſſion, that is, to thoſe 
who are either ouſted or diſſeiſed, but with reſpect to ſuch 
perſons as are in actual poſſeſſion, or whoſe poſſeſſion is ' 
preſerved by the poſſeſſion of ſome. other perſon on ac- 
count of a privity of eſtate they are not bat red. _ 
This doctrine, howeve is not ſupported by any ad- ] | 
| 


- 


r 
judged caſe reſpecting the Ane of one coparcener, but the 
rule laid down by the court in the caſe of Ford v. Lord 
Grey, that the fine of one joint-tenant does not amount 
to an ouſter of his companion, ſeems to be a ſuſficient au- 
thority for concluding, that the fine of one tenant in 
common, or one coparcener, would not be conſidered as 


nte p- 137. 


* 


ſame in all thoſe caſes, unleſs there were acts of ownerſhip 
from which an actual ouſter might reaſonably be pre- 


ſumed. 
| Thus : 


Davenport v. 


5 R 


Thus where in a writ of error from the court of King's 
Bench in Ireland, the cafe was, that Matric Tyrrell be- 
ing a Roman Catholick, died ſeiſed of certain lands, 
leaving two ſons, Richard and James. By the Iriſh fta- 
tute 2 Anne, eſtates in fee ſimple, or fee tail, belonging 
to Roman Catholicks, deſcend in gavelkind, but on the 
death of Maurice his eldeſt ſon, Richard entered alone, 
and held the ſame until his death, for ſixty-two years, 

and in the mean time ſettled the ſame by fine and reco- 
very, to which James his brother was privy. On the 
death of Richard, in 1766, leaving two daughters, James 
the leſſor of the plaintiff, brought an ejecment againſt 
his two nieces, for two thirds of the moiety of the lands 
whereof his brother died ſeiſed, as co-heir in 8 
with his brother, and recovered them by default. He 
then brought an ejectment againſt the widow of Richard 

for the other third of the moĩety, which ſhe claimed as her 
dower, and alſo under the ſettlement. On the trial 
the judge directed the jury to find a verdict for the plain- 
tiff, upon which à bill of exceptions was tendered, ſetting 
out in ſubſtance this caſe, which was returned inte the 
King's Bench in Ireland, and thereupon the court gave 
judgment for the defendant. A writ of error > then 
brought in the King's Bench at We/tminfler, and it was 
argued for the defendant, that fixty-two years ſole poſ- 
ſeſſion, and the fine were a bar to this action by com- 
mon law: that this was a queſtion,” not between joint-te- 
nants, or tenants in common, but tenants in gavelkind, 
who are male cbparceners; that the true ftate of the law 
| was this, 1. If both enter, there muſt be actual ouſter, 
to make a diſſeiſin. 2. If one enters generally, and 
takes the profits, this is no diſſeiſin. 3. If one enters 

; ſpecially, as in the preſent caſe," claiming right to the 
Whole, and taking the whole profits, this is 2 diſſeiſin; 
but after her death the fiſter may enter, unleſs barred by 
the ſtatute of limitations. 4. If after a 'ſpecial entry, 
one by feoffment or fine, deſtroys the coparcenary, and 
takes back an eſtate in fee and dies, the entry of the 
ſiſter is barred. Here Richard entered alone in 1704, 
took the whole profits, ſettled the eſtate in 1727, with the 
privity of James, levied fine, and died after fixty-two 
years poſſeſſion. The entry of James is therefore clearly 


barred, and he cannot maintain an ejeQment. The 
| court 


adopted, it will follow, that a fine levied by one joint- 
tenant, &c. will deveſt the eſtate of his companion, and 
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court ſaid that the ſtatute 2 Anne made the lands of Ro- 
man Catholicks deſcend in gavelkind, that was its whole 
effect, and then the adverſe poſſeſſion of one gavelkind \ 
tenant, would not operate as the poſſeſſion of both. — 
That was a qualified rule, and in the preſent caſe the acts 
of ownerſhip, fine, &c. made an actual ouſter, the ſta- 
tute of limitations operated as an extinguiſhment of the 
remedy of the one, and not as giving the eſtate to the 
other. 

It is impoſſible from theſe caſes to deduce any certain 
rule reſpecting the operation of fines levied by joint-te- 


nants, tenants in common, or coparceners; for if we 


adopt the principle laid down by Sir Edward Coke, no 
fine levied by a joint-tenant, &c. will bar his companion, Ack. 631. 


| ; mY it be proved that ſuch joint-tenant entered ſpeci- 


ally, claiming the whole; a fact not eaſily aſcertainable, 
and which can only be decided by a jury. But there is 


another paſſage in Coke's comment on Littlaton, where it x Inſt. 374. a. 


is ſaid that when one coparcener entercth into the 


«"phole, and makeil e of the whole, This. des 
cc Yeftcd the freefiold in law out of the other coparcener.” 


— Now a fine has certainly as powerful an operation in 
deveſting an eſtate, as a feoffment; and if this rule be 


of conſequence bar it, unleſs a claim is made in due time. 
A diſtinction may however be made between a fine levi- 
ed of the whole eſtate by one joint-tenant, &c. without 


any declaration of uſe; and a fine levied of the whole 


eſtate by one joint-tenant, &c. for the purpoſe of convey- _ 
ing it to a purchaſer. In the firſt caſe, it may be pre- 


ſumed that the joint-tenant, Qc. only levied the fine in 
order to ſtrengthen his own and his companion's title; 


but in the ſecond caſe, the act of levying the fine is ſuſh- 

cient evidence of an intention of claiming the whole pro- 

fits, and therefore the poſſeſſion muſt neceſſarily become 

adverſe from the time when ſuch a fine is levied, And 1 Atk. 632. 
even in the caſe where both the joint-tenants, &c. have a 


entered and been ſeiſed, the levying a fine by one of : 


them to a ſtranger, of the whole eſtate, ſeems to amount 


to an actual putting out. 


When fines became common aſſurances of lands, the Elates Tail of 
judges would no more allow a fine to deveſt the intereſt rhe Gift of the 
: © Te ; a of Freun. x 
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of the king, than any other d but prefer ved 
the king's remainder or reverſion, although they allowed 
the fine to be a good bar to the eſtate tail, on which the 
king's remainder or reverſion depended, for otherwiſe an 
eſtate tail, with a remainder or reverſion in his majeſty, 
would have been unalienable; and if a fine was levied of 
an eſtate of this kind, it only paffed a baſe fee, determi- 
nable on failure of heirs of the 'body of the tenant in 

tail. | 8 5 
But by a clauſe in the ſtatute 32 Hen. 8. c. 36. . 4. it 
was provided that, ** that ſtatute ſhould not extend'to 
c any fine levied by any perſon or perſons, of any ma- 
„ nors, lands, tenements, or hereditaments before the 
« time of levying the ſame fine given, granted, or aſ- 

« ſigned to the ſaid perſon or perſons ſo levying the 
<« ſame fine, or to any of his or their anceſtors in tail, or 
« by virtue of any letters patent of the king, or = of his 
« progenitors, or by virtue of any act or acts of parlia- 

« ment, the ceviifſon whereof at the time of the ſaid 
« fine or fines ſo levied, being in the king, his heirs or 
& ſucceſſors : but that every ſuch fine and fines, ſhould 
e be of like force, ſtrength, and effect, as they were or 

ec ſhould have been if that act had never been had. or 

„ made.“ | | His 1 

In confequence of this proviſo the operation of fines le- 
vied by tenants in tail, where there was a remainder or 
reverſion in the crown, depended on the ſtatute 4 Hen. 7. 

and it was much doubted whether the iſſue in tail were 
barred or not. But on account of a ſtatute made'two 

3 Inſt. 372. b. years after 34 & 35 Hen. 8. c. 20. it was reſolved, that 
T. Raym. no fine levied by a tenant in tail, where there was a re- 
299% Jones mainder or reverſion in the crown, ſhould operate as a bar 

0 3 . . | PLE TZEF = 
252, to the iſſue in tail, or ſhould affect the remainder or re- 
verſion, which was in the crow nm. : 
With reſpect to the conſtruction of the ſtatute 34 & 
5 Hen. 8. and the caſes which have been determined on 

8 it, they will be ſtated in the eſſay on recoveries. mY 
Aim and A ſpringing or ſhifting uſe cannot be barred by a fine, 
Ving Uſes. levied of the eſtate out of which ſuch ſpringing or ſhifting 
uſe is to ariſe. | | 3 
Lloyd v. Ca= Thus where Mary and Penelope Tannott being ſeiſed in 
— fee as co-heirs, in conſideration of 4000ʃ. paid to Mary 


(qv 0 by Richard Carew, and of a marriage, which ſoon _ 
| wards 


n PLETE tf 1 Wr 15 * 
* r 8 * , ; - = b 
1 —— N — . * — K mn "0 ak A 
8 a i v7 7 wh Oh 4 F 3 « 1 N 2 2 7 # = 
. 1 "Ax 7 


fine. 8 | 


wards took place between Penelope and Richard Carew ; 
the ſaid Mary and Penelope conveyed all their eſtates to 
truſtees and their heirs, to the uſe of Richard Carew for 
life, remainder to Penelope for life, for her jointure, re- 
mainder to truſtees to preſerve contingent remainders, re- 
mainder to the firſt and other ſons of Richard and Pene- 
bpe in tail male ſucceſſively, remainder to the daughters 


in tail, with the ultimate remainder to the ſaid Richard 


Carew and his heirs for ever. Subject to a proviſo, that 
if it ſhould happen that no iſſue of the ſaid Richard by the 
ſaid Penelope ſhould be living at the deceaſe of the ſurvi- 


vor of them, and the heirs of the ſaid Penelope ſhould, 


within twelve months after the deceaſe of the ſurvivor of 
the ſaid Richard and Penelope, dying without iſſue as afore- 
ſaid, pay to the heirs or aſſigns of the ſaid Richard Ca- 
rew the ſum of 4000). that then the remainder in fee ſim- 


ple fo limited to the ſaid Richard Carew and his heirs 
ſhould ceaſe, and that then and from thenceforth, the 


premiſſes ſhould remain to the uſe of the right heirs of 


the ſaid Penelope for ever. Afterwards Richard Carew 
and Penelope his wife, in order to extinguiſh and deſtroy 
all ſuch right as the heirs of Penelope might have under 
this proviſo, and for ſettling the ſame on the ſaid Richard 
Carew and his heirs, levied a fine of all the eſtate, and 
declared the uſes thereof to Richard Carew for life, re- 


mainder to Penelope for life, remainder to Richard Carew 


in fee. Richard Carew died without iſſue; upon which 
the heirs of Mary claimed the eſtate under the provilo, 


and filed their bill in chancery, to compel the truſtees to 
convey the eſtate to them, on payment of the 4000. 


The bill was diſmiſſed ; but upon an appeal to the houſe 
of lords, the decree of diſmiſſion was reverſed, it being 
alledged that this proviſo was within the ſame reaſon with 


thoſe limitations which were allowed in the duke of Nor- - 
falk's caſe, where it is ſaid that future intereſts, ſpringing 


truſts, or truſts executory, and remainders to ariſe upon 
future contingencies, are quite out of the rule and reaſon 


of perpetuities, if they are not of remote conſideration, 


but ſuch as will ſpeedily wear out. And that the fine 
could not bar the benefit of this proviſo, becauſe the ſame 
never was, nor could be in Penelope, who levied the 
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4 Title of f Fines ſeem formerly to have been in ſome inſtances le- | 
. vied of dignities and titles of honour, but in the caſe of 


in Parl. 1. Lord Viſcount Purbeck, it was debated in the houſe of 
Collins's lords, whether the dignity of a Viſcount could be ſurren - 
Claims of dered to the king by a fine. And the houſe of lords, 
* after long debate, and having heard his majeſty's attor- 
note . ney- general, were unanimouſly of opinion, that no fine 
18 June, 167 . levied to the king can bar a peer's title of honour, or the 
| right of any perſon claiming ſuch title under a perſon le- 
vying ſuch a fine. | | | 
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CHAPTER XIV. 


Of,. ſome other Effedts of @ Fine 


\ HE operation of a fine frequently depends on the A Fize ſome- 
particular ſituation of the cognizor, or cognizee, ##mes 1 
reſpeQing the property of which it is levied. Thus ik“ 7e r. 
one joint-tenant levies a fine to his companion, it will 
operate by way of releaſe. | V | 
Jyobn Stile and Suſan, a feme-ſole, were joint-tenants Euſtace v. 
for life, Suſan married, and ſhe and her huſband grant- Scawen, 
ed by fine to Fohn Stile, tenementa prædicta at totum et Ce. ene 
guicguid habent pro termino vitæ predifte, Suſan, &c. | 
the queſtion was, whether this fine ſhould enure by way 
of a grant, or of a releaſe, and it was reſolved that the 
fine ſhould enure by way of a releaſe. 
But if one coparcener in tail levies a fine to another, 1 Inſt. 200. 
ſur cognizance de droit, &c. it does not enure by way of b. note 1. 
releaſe, but by way of grant, and it will be a diſcontinu- 
ance and alteration of the eſtate, without execution ; be- 
cauſe one coparcener may enfeoff another, and a fine is 
a feoffment of tecord, 7 5858 9 | | 
A fine ſometimes operates as a confirmation of a for- Confirmation. 
met eſtate which was before defeazible. | 
Thus if a tenant in tail bargains and ſells his eſtate tail Seymour's 
in fee, and then levies a fine to the bargainee, the fine Caſe, ante p. 
will operate as a confirmation of the eſtate which paſſed 735* 
by the bargain and fale. 1 1 
So if a tenant in tail confeſſes a judgment, makes a 1 Rep. 48 b. 
leaſe or mortgage, or inoumbers his eſtate in any other 2 Roll. Ab. 
manner, and afterwards levies a fine, it will operate as a #73; . 
confirmation of all his prior charges and incumbrances. }; 2 

Fe 2 | . Bac. Ab. 314. 

In the ſame manner where a tenant for life, and the bog Y 
remainder-man in tail, join in granting a rent-charge in Sambeach, _ 
fee out of the land, and afterwards join in levying a fine Winch. 102. 
to any other perſon, the rent which was before Ha 
nable will be confirmed by the fine. | | 
„ operation of a fine levied by a tenant in tail who 4 Fine levie 

has the immediate reverſion in fee in himſelf, is to merge by a Tenant in 
— — ee. Fray | he ail, lets in 
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the Reverſion the eſtate tail, and bring the reverſion in fee into imme- 
1 y Tate poſſeſſion, by which means it will beeome liable to 
to prior In- the incumbrances-of all thoſe who were ſeiſed of it. So 
cumbrances, that if a tenant in tail with the immediate reverſion in 
fee in himſeff, makes a leaſe, acknowledges a judgment, 

| or incumbers tits eſtate in any other manner, and his heir 

| levies a fine, it will operate as a confirmation of the leaſe 

| or judgment. | | 1 

- are Thus where a perſon who was tenant in fail, with re- 
r Show. 35d. mainder to hitaſeIf in fee, made a leaſe to commence in 
1 Salk. 338. futuro, and died before the time when it was to com- 
4 Mod. 1. mence, leaving iſſue a ſon, who ſome time after the 
Carihew 257. death of his father, and before the commencement of the 
leaſe, levied a fine, lt was agreed by the whole court, 

that the remainder in fee was chatgeable with the leafe, 

and that it would have been a good charge on the remain- 

der in fee, in caſe the tenant in tail had died without iſ- 

ſue. It was allo held, that the eſtate tail was extin& by 

the fine, as much as if the tenant in tail had died without . 


® + — 


iſſue, —1. Becauſe two eftates in fee immediately expect- 
ant one upon another cannot ſubſiſt in the ſame perſon.— 

2. Becauſe by the-ſtatute 32 Hen. 8. a fine is declared to 

be a bar and diſcharge of the eſtate tail, —3. Becauſe the 

ſtatute of Meſiminſter 2. having made eſtates tail a kind 

of particular eſtate, when the protection of that ſtatute is 

taken away by the fine, they are, like all particular ef- 

tates, ſubje& to merger and extinguiſiment, hen uni- 

ctted with the abſolute fee. . e ng 

' Farl of Shel- This doctrine is further confirmed by the following 
2 * caſe.— Charles, Lord Shelburne, being tenant in tail male 

| 4 5 — of the lands in queſtion, with remainder to his brother 
954. Henry in tail male, remainder to his own right heirs ; 
demiſed them for three lives, with covenants for perpe- 

tual renewal. Charles, Lord Shelburne, died without 

iſſue, by which means his brother Henr became intitled 

to an eſtate in tail male in the Fee with the re- 

verſion in fee in himſelf. In the year 1697, Henry, 

Lord Shelburne, levied a fine of thoſe lands, and in cone 

_ deration of his marriage ſettled them on himſelf for life, 

with remainder to his firſt and other ſons. The leſſees 

having claimed a renewal on the death of ſome of the 

perſons for whoſe lives the leaſes were granted, Henry, 

Lord Shelburne, refuſed to renew, alledging, that as his 

| 1 | brother 


brother Charles was only tenant in tail of the lands com- 
priſed in thoſe leaſes, he had no power to make them, 
and that he was not bound by the covenants for re- 
ne wal. | 2 

The court of Exchequer in [reland decreed, that Henry, 
Lord Shelburne ſhould renew thoſe leaſes. From this de- 
cree there was an appeal to the Houſe of Lords, and on 
behalf of the appellants it was argued, that tenant in tail 
at law, independent of the ſtatute 32 Hen. 8. had no 
right to make a leaſe abſolutely to bind the iſſue in tail, 
and much leſs the remainder-man : and that even by that 
ſtatute, a tenant in tail has no power to grant leaſes to 
bind thoſe in remainder, and therefore the leaſes in queſ- 
tion were abſolutely void, as againſt the appellant, who' 
did not claim under Lord Charles, or as iſſue in tail, but 
as remainder-man. That the eſtate tail out of which the 
leaſes firſt aroſe being ſpent, and the appellant not claim 
ing under it, but by a diſtin& limitation to himſelf in tail 
male, his fine could not let in Lord Chartes's leaſes upon 
that eſtate, which came in lieu of the Earl's eſtate tail; 
nor could it by conſolidating the two eftates, let them in 
upon the reverſion ; both becauſe the Earl acquired a new 

eſtate, and becaufe the uſes of the fine were never decla- 
red to him in fee, but directly to the uſes of the ſettle- 
ment, by which, in conſideration of his own marriage, 
the Earl had an eſtate for life only, with remainder to 
his firſt and other ſons; and theſe eſtates aroſe and were 
granted out of the eſtate tail which the Earl had before 
the fine, and not out of the reverſion. On the other 
fide it was contended, that by the fine which, Earl Henry 
levied in 1697, the eſtate tail limited in remainder to him 
was barred and extinguiſhed, in the ſame manner to all 
intents and purpoſes, as if he was dead without ifſue ; 
and the reverſion in fee which deſcended to him as heir 
of Lord Charles, immediately took effect, in poſſeſſion. 
And as the new uſes in the marriage-ſettlement of 1697, 
aroſe out of that reverſion in fee, they were therefore 
ſubjeQ to all antecedent incumbrances and engagements 
which could affect that reverſion. That as this reverſion 
in fee, after it had taken effect in poſſeſſion by means of 
the fine, was ſpecifically bound by the covenants for per- 
petual renewal ; and as ſuch covenants are conſidered as 
real agreements and go with the land, ſo they are in their 
| L 2 | nature 


J 0 147 = | 
| | | 

| 

| 


Kinaſton v. 
Clark, 
2 Atk. 204. 


— * 


\ 
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nature proper for a ſpecific performance, and would in 


equity affect the legal intereſt of all thoſe, who take the 
eſtate with notice of them. That all thoſe claiming un- 
der the ſettlement of 1697, had notice of theſe leaſes and 
covenants, and were as much bound by an equitable lien 
upon the lands, as Earl Henry himſelf, eſpecially in fa- 
vour of leſſees who had made very great improve 


and were therefore to be eonfidered as purchaſers 


ments, 


of the 


right of renewal.— After hearing counſel on this appeal, 
the following queſtion was put to the judges, viz. ** whe- 
6 ther by the fine levied by the appellant the Earl of 


% Shelburne, in Eaſter term, 1697, the reverſion in 


cc fee of the eſtate in queſtion was let in, ſubject to the 
& leaſes in queſtion, made by Charles, Lord Shelburne, 
& and the covenants therein contained for a perpetual 


* renewal ?” And the Lord Chief Juſtice of the 


King's 


Bench having delivered the unanimous opinion of the 
judges to this effect, via. that the leaſes for lives now 
“ in being were good and effeQual, as being ſerv- 
©« ed out of the reverſion in fee, which Lord Charles 
had when he made them, and which was now in 
6 Lord Henry; and that the covenants for renewal, 
ce were binding on Lord Henry, as a lien on the ſame re- 
“ verſion, which he had let in by barring, diſcharging, 
“ and extinguiſhing his eſtate tail :” it was therefore or- 
dered and adjudged. that the appeal ſhould be diſmiſſed, 


and the decree therein complained of, affirmed. 


In the ſame manner where a perſon is tenant for life, 


remainder to his firſt and other ſons in tail, with 


the re- 


verſion in fee in himſelf, and becomes indebted by bond, 
or incumbers the eſtate in any other manner: if after the 
death of ſuch a tenant for life, his ſon levies a fine, it 
will let in the reverfion in fee, and make it liable to all 


his father's incumbrances. 


Thus, where Thomas Delahay on his marriage, 


ſettled 


his eſtate on himſeif for life, remainder to his wife for 


remainder to himſelf in fee. There was iſſue 
Thomas the father died, indebted by bond, and t 


life, remainder to his firſt and other - ſons in tail male, 


a ſon. 
he ſon 


afterwards died without iſſue. The queſtion was, whe- 
ther the reverſion in fee, which was come into poſſeſſion, 


ſhould be aſſets to pay the bond - debt of the father. 


Lord 


Hardwicke was of opinion that this reverſion was aſſets, 


and his Lordſhip ſaid, indeed the ſon might h 


ave ſuf - 
C fered 


CCC 


< fered a recovery, and barred the reverſion in fee, and 
e there the father's creditors would not have come in; 
cc if he had levied a fine only, it would have barred the 
ce eſtate tail, but the reverſion in fee would have been 
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A fine being a judgment obtained by conſent in a fic- Eloppel. 5 
titious ſuit, and recorded in a court of juſtice, all thoſe 1 Inſt. 352. 4. 


who are parties to it, and their heirs, are for ever oon- 
cluded from averring or proving any thing againſt it, and 


therefore it operates towards them as an eſtoppel upon re- 


cord. | 


Thus, although a fine levied by perſons who have not Shep. Tou. 
an eſtate of freehold in the lands, is void as to all ſtran- 14, 274- - 


gers; yet it will operate as an eſtoppel againſt all the 


parties to it. So if two perſons are ſeiſed in fee, and a 
ſtranger levies a fine to them, and to the heirs of one of 
them, the other will be thereby cſtopped from claiming 
any thing more than an eſtate for life in the lands. | 

A contingent remainder may, before it veſts, be barred 
by a fine, which will operate as an eſtoppel, ſo as to bind 
the intereſt that may afterwards accrue by the contin- 


gency. : | | 
Thus where A. made a feoffment to the uſe of himſelf Weate v. 


for life, and after the death of himſelf and A. his wife, Poller. . 


to the uſe of B. his eldeſt ſon for life, and after the death Fearne 285. 


of A. M. and B. to the uſe of B. and the heirs males of his 
body ; and for default of ſuch iſſue to the uſe of the right 
heirs of B. B. had iſſue a daughter, and then by fine 
and deed granted the premiſſes to D. for five hundred 
years, to commence after the death of 4. B. died, M. 
died, and A. ſurvived. It was held that the eſtate li- 
mited to B. was a contingent remainder, for the particu- 
lar eſtate was only for the life of A. whereas B.'s eſtate 
was not to commence till after the death of A. and M. 
and although B. levied the fine for five hundred years, 
and died before the contingency happened on which his 
remainder was to ariſe, yet, when the contingency did 
happen, his heir was bound by the fine, and the term 
for five hundred years limited by the deed to D. took 
place ; for it was agreed, that the contingent remainder 
deſcended to his heir, that the fine operated from the 
þcginning by concluſion, and although it paſſed no in- 


tereſt, 


150 | „ 
yet that it ſhould operate as an eſtoppel and bind 


tereſt, 
the heir. ey | | 
Vick v. Ed- So where lands were deviſed to 4. and C. and the fur- 
— 3 P. vivor of them, and the heirs of ſuch ſurvivor, in truſt to 
Vide Penne fell, the eſtate was decreed to be ſold; and it being refer- 
283. red to a Maſter to ſee whether the parties could make a 


x Inſt, 191. a. good title, the Maſter reported, that the parties could not 
ä make a good title, there being no fee ſimple in the truſ- 
tees; for the remainder in fee was contingent, it being 
uncertain which of the two truſtees would be the ſurvi- 
vor. Exceptions being taken to the Maſter's report, the 
Lord Chancellor held, that the truſtees, by levying a 
fine, could make a good title to a purchaſer by eſtoppel ; 
and his Lordſhip cited the caſe of Meale v. Lower, where 
a fine was adjudged to paſs an eſtate not veſted by way of 
eſtoppel, and to convey an intereſt which accrued after- 
wards. | | 3 
Forfeiture. W here a perſon who is only tenant for life, levies a fane 
1 Inſt. 251. b. 
Gilb, Ten, 


38 forfeiture of his eſtate, becauſe it is an attempt to Treate 


a greater eſtate than he can lawfully convey, and a re- 

þ nunciation of the feudal connection between the tenant 

9 Rep. 106. b. and his lord. So if a tenant for life ac 
cognizance de droit come ceo, c. 

his eſtate for life, for it is a denial of the tenure upon two 
accounts: 1. In admitting the reverſion to have been in 
a ſtranger to convey : and 2. In accepting of it himſelf, 
to the prejudice of the perſon in reverſion. 


1 Inft. 251. b. If a tenant for life of a rent or advowſon levies a fine, 


Watſ. Com. It will have the ſame effect, for although the fine being 
Incum. 106. levied of a rent paſſes no more than it lawfully may, yet 
10 Vin. Ab. being a public and folemn renunciation of the eſtate for 
374. life in a court of record, it is within the reaſon of the 
law, and amounts to a forfeiture. a 
2 Lev. 202. If A. be tenant for life, with remainder to B. for life, 
Smith v. and A. levies a fine to B. this is a forfeiture of both their 
— 4, , Eſtates; for by their own act on record, they have de- 
esa 3. nied the reverſion to be in the lord, the one by giving, 
. and the other by receiving it. | 
. $0 where A. was tenant for life, remainder for life to 
Blizard, B. remainder in tail to C. remainder in fee to B. and B. 
p Roll. Ab. levied a fine ſur cognizance de droit come ceo, &c. to a 
85. firanger. It was adjudged to be a forfeiture of his re- 


mainder 


fur cognizance de droit come ceo, &c. it will operate as a 


s a fine ſur 
It is alſo a forfeiture of . 
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mainder for life, ſo that after A. s death, C. . enter, 
becauſe the fine conveyed a fee ſimple in poſſeſhon by el- 
toppel, againſt which he could not aver that he only paſ- 
ſed an eſtate for life in præſenti, with a fee fimple, ex- 
pectant on the death of C. without iſſue ; becauſe the fine 
ſuppoſes a prior gift in fee ſimple, which he could not 
Jawfully make while the eſtate for life of . and the inter- 
mediate remainder of C. in tail were ſubſiſting. 


But where the perſon who has the next eſtate of inhe- Bredon's 


* ® 0 . 4: 1 1 le 
Titance joins with the tenant for life in levying a fine ſur . Th 76. 


ee come ceo, it does not then operate as a Vent. 160. 
Thus whert 4. being tenant for life, with remainder in 

tail to B. they both joined in levying a fine ſur cognizance 

4: drait come ceo to a ſtranger in fee. It was reſolved that 

this was neither a diſcentinuance nor a forfeiture, but 

that each of the parties to the fine gave that which he 

might lawfully diſpoſe of, and that the jaw would con- 

Krue it to be firlt the grant of the perſon in remainder, 

and afterwards the grant of the tenant for life. 

A fine ſur concefit levied by a tenant for life, does not pigott v. Sa- 
operate as a forfeiture of his eſtate, becauſe it oy trans- liſbury, z Mod. 
fers ſuch an intereſt as the tenant for life may lawfully 109. Cro. 
pafs, without deveſting or diſplacing the eſtates in re- Jac, 399» 
mainder or reverfion. | | | 

No fine ſevied by a ce/tur que us will be allowed in 3 P. Wms. 
Chancery to operate as a forfeiture, becauſe it cannot af- 145. 
fect the ſubſequent remainders; and therefore ſuch a 3 Ak. 739+ 
fine will in equity operate at moſt, as a grant of the wy | | 
tereſt of which the cefui que truſi has a power to diſ- 

e | 


If a copyholder levies a fine of his copyhold it will ope- Co. ſup.ch. 12. 
rate as a forfeiture, and no ſubſequent act of the lord | 
can diſpenſe with it. | 

A fine will in general operate as a revocation of a Revocation of 
prior deviſe of the lands whereof the fine is levied, à Deviſe, 
becauſe it is an eſtabliſhed maxim, that any alteration oll 3 
of the poſſeſſion or eſtate by the act of a deviſor, G 
after the publication of a will, amounts to an implied re- 
vocation of it, as ſuch alterat ion is conſidered as evi- 
dence of a change of intention. | | 


There are however ſome alterations in the nature of an 
eſtate which do not operate as a revocation of a deviſe, 


[ 
| 
| 
| 
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Luther v. 
Kirby, 


: $ Vin. Ab. 


p- 148. 
3P. Wms 


169. 


Tickner v. 
Tickner, 
cited, 3 Atk. 
742. 


3 Atk. 745. 
730. 


VV 


and where a fine is levied only for the purpoſe of con- 
firming ſuch an alteration, it will not in that caſe ope- 


rate as a revocation. - 

Thus where Dorothy Kirby by her 1 taking noticę 
that ſhe was tenant in common with another perſon, de- 
viſed her moiety to truſtees upon ſeveral truſts. She after- 
wards by indenture between her and the other tenant in 
common covenanted to levy a fine of all the premiſes, 
and declared the uſes thereof as to one moiety to herſelf 
and her heirs, and as to the other moiety to the other 


tenant in common and his heirs, and the fine was levj- 


ed accordingly. 
A queſtion having ariſen, whether this deed and finc 
operated as a revocation of the will, the Lord Chancellor 


referred it to the judges of the court of King's Bench, 
who were unanirhouſly of opinion that they were not a 
revocation, with which the Lord Chancellor agreed, 
and decreed accordingly. : 


But where a partition is made and a fine is levied, not 


merely to eſtabliſh the mn. but alſo for another 


purpoſe, and the eſtate in the land is altered, it will then 
operate as a revocation of a former deviſe. 

Robert Tickner being ſeiſed in fee of the eſtate i in queſ- 
tion which was held in gavelkind, died inteſtate, and 
left two ſons Henry and Robert who entered and became 


| ſeiſed i in gavelkind. Robert being ſeiſed of an undivided 


moiety, made his will, and deviſed 1 it to his wife and her 
heirs. Afterwards by deed of partition and fine between 
Robert and Henry, all the eſtate which Robert had deviſed 
was allotted to him, to ſuch ufes as he ſhould by deed or 
writing appoint, and in default of appointment to him 
in fee. After mature deliberation Lord Chief Juſtice 
Lee held this tranſaction to be a revocation of Robert's 
will; and Lord Hardwicke ſays of this caſe, that there 


was anew conveyance, and it did not reſt upon the parti · 


tion u. 


po; My W 
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CHAPTER XV. 


How Fines may be reverſed and avoided. 


A Fine being conſidered as a judgment given in a court Writ of error. 


of record, it can only be reverſed by a writ of error, 
which is alſo a matter of record, being a commiſſion to 
Judges of-a ſuperior court, authorifing them to examine 
the record upon which a judgment was given, and on 
ſuch examination, to affirm or reverſe the ſame according 


to law. Intereſt republice res judicatas non reſcindi, et , Joſt, 360. 


nihil efl tam conveniens naturali aquitati, quam unumgquod- 
gue difſolui, eo ligamine quo ligatum eft. FOR 

During the term in which a judicial act is done, the 
record may however be amended or invalidated, with- 
out a writ of error; becauſe during the term the record 
is in the breaſt of the court, and the rolls are alterable 
at the diſcretion of the judges; and now the courts of 
juſtice will allow amendments to be made at any time, 
while the ſuit is depending, notwithſtanding the record 
be made up, and the term be paſt; for they conſider the 


ſo that a fine may now be amended or invalidated at any 
time during the term in which it is levied, by an appli- 
cation to the court of Common Pleas. ' | 

A writ of error is properly ſpeaking a proceeding in the 
nature of an appeal, and therefore muſt be brought in a 
ſuperior court; ſo that a writ of error to reverſe a fine is 
uſually brought in the court of King's Bench, becauſe 
that court has an appellant juriſdiction over the court of 
Common Pleas. But where the error aſſigned in a judg- 
ment does not ariſe from any fault in the court, but 
from ſome defect in the execution of the proceſs, or ſome 


I Ink. 1 a. 
Com. 406. 


0 


proceedings as an Feri until the judgment is given:] 


1 Roll. Ab. 


746. 

Fitz. N. B. 
21. 

4 Inſt. 22. 


matter of fact, it may be amended in the court of Common 


Pleas. . . 


With reſpe& to fines levied before the juſtices of . 


Wales, 1 to the ſtatute 34 & 35 Hen. 8. It is 
provided by that ſtatute /. 113, that ail errors therein 


ſhall. be redreſſed by writ of error to be ſued out of the king's 


chancery 


Dyer 90. 2. 


1 % 4 


chancery in England, returnable before the king's juſtices 
of his bench in England. And by the ſtatute 43 Eliz. c. 
15. J 6. it is provided that all fines. levied in the county 
of the city of Cheer purſuant to that act, ſhall be ſubjea 
to be reverſed upon writs of error to be ſued, and proſe- 
cuted before the high juſtice of the county palatine of 
| Cheſter, as other judgments. given in the Portmoot 
: court. | We | | 
Who may With reſpect to the perſons who may bring a writ of 
bring a Writ } error, it ſhould be premiſed that no perſon has a right to 
4 8 ö reverſe a fine, unleſs. he can ſhew that upon ſuch rever- 
5373. | ſal he will be intitled to the land; for the courts of law 
will not diſpoſſeſs the preſent tenant, unleſs the demand- 
ant can make out a clear title, poſſeſſion always carry- 
ing with it the ,preſumption of a good title, until the 
right owner appears ; beſides, if the perſon who.demands 
the reverſal of the fine, cannot prove that he has a title 
to the lands of which the fine was levied, it follows, that 
he is not affected by it; and it would be trifling with 
courts of juſtice, for a perſon to ſcek relief who cannot 
| make it appear that he has received an injury. | 
1 Leon. 261. Thus, if a perſon who is ſeiſed ex parte materna levies 
| a fine in which there is error, the heir ex parte materng 
will be intitled to a writ of error to reverſe it. | 
So if a tenant in tail female levies a fine which is erro- 
neous, and dies leaving a ſon and a daughter, the daugh- 
ter and not the ſon will be intitled to a writ of error to re- 
verſe it; becauſe ſhe is the perſon to whom the land 
ought to have deſcended, 111 5 5 
1 Leon. 262. [he younger ſon, when intitled to the lands by the 
cuſtom of Borough Engliſh ſhall bring the writ of error, 
and not the heir at common amy = this remedy de- 
ſcends with the land. 1 182782 | 
In a writ of error to reverſe a fine it is not however 


7 * requiſite, that the perſon who brings the writ ſhould 
dolphin, ſhew his title, unleſs it be in a ſpecial caſe varying from 
Cro. Jac. the common courſe, as where a writ of error 1s brought 
_ by a ſpecial heir in tail, or a perſon in remainder. 


Dyer 89. b. Although in general all the parties to a fine ought to 
5 Mod; 67, join in the writ of error, yet there are ſome exceptions 
to this rule. a ati] WT, | | 

piggott vx. Thus where huſband and wife were tenants for life 
Harrington. with remainder to an infant in fee, and they all joined 
| in 


. — 


in levyinga fine, The infant alone brought a writ of 1 Leon. 307. 
error to reverſe it on account of his nonage. It was ob- Cro. Eliz. 
jected, that Ance all had joined in the &ne, they ſhould '*5* 
likewiſe join in the writ of error ; and that the huſband - 
and wife ſhould be furamonecd and ſevered, and then the 
infant might proceed alone to aſſign errors. But it was 
adjudged, that the writ of error was well brought by the 
infant alone, becauſe the error aſſigned was not in the re- 
cord but witheut it, vie. in the perſon of the infant. £1 
A writ of error to revetſe a fine, muſt be brought Roll. Rep. 
| againſt one of thoſe who were parties or privies to it, Þ7- | 
and not againſt the tenant of the land only. But the Nes 339. 
dourt will net in general reverſe a fine, unleſs a ſcire icht. 3 
as is returned againſt the perſons who are then in poſq Hard. 163. 
ſeſſion; for the cognizees of a fine are frequently nothing = 
more than truſtees, and have no beneficial intereſt in 
the lands. | 105 | 
No perſon can have a writ ef error to reverſe a fine who 5 Rep. 39. b. 
took any eſtate by it, becauſe no recoveror can bring a 
writ of error to defeat a record by which he himſelf has 
recovered -: for the judgment in a writ of error is to avoid 
that which the plaintiff has loſt. 1 | 
It follows from this principle that in a fine ſur done Idem, 
ant © render, the cognizor cannot aſſign error in the 
ant and render by which he himſelf took an eſtate. 
A perſon may bar himfelf from bringing a writof error 1 Roll. Ab. 


n ſeveral ways. Thus if a man releaſes all his right in, 788. 


or makes a feoffment of the land, whereof a fine was 
levied; he will be thereby barred from bringing a writ of 
error, becauſe by his releaſe or feoffment, he has for 
ever excluded himſelf from the land: and no perſon can 
have a writ of error who is not intitled to the land. But 
if a perſon releaſes his right in, or makes a feoffment of, 
part of the land only, he may ſtill reverſe the fine as to 
the remainder. | | | 
If an infant brings a writ of error to reverſe a fine le- Hart's Caſe, 
vied by him during his infancy, and on inſpection his 1 Roll. Ab. 
nonage is recorded by the court; but before the fine is 7*** 
| reverſed, he levies another fine; the ſecond fine will pre- 
vent him from reverſing the firſt, becauſe the ſecond 
fine having entirely barred him of all the right to the 
lands, muſt alſo deprive him of all the remedies to reſtore 
im to them. | | 
| In 


156 . 1 ; E 8. 


Cockman In a writ of error to reverſe a fine, the defendant can- 
- - arrer, not plead the ſame fine which is attempted to be reverſed, 
Nm. 451. and five years non- claim in bar of the writ of error; 


Sir . Ones . 0 2 „ . . * 0 
205. on quia non valet exceptio iſtius rei cujus petitur diſſolutio. 
Barton v. A common recovery will bar the iſſue in tail, from 
3 bringing a writ of error to reverſe an erroneous fine, be- 
pen 30% cauſe the eſtate tail being barred by the recovery, the iſſue 
Poph. 100, . ; . | 
in tail has no title to the land. 


x Roll. Ab. Nothing can be aſſigned for error in a fine, which con- 
757. tradicts the record, becauſe the records of a court of juſ- 
Ante p. 20. 7 tice are of fo great credit, that they can only be defeated 
by matters of equal notoriety with themſelves: and there- 
fore, although the circumſtances aſſigned for error ſhould 
be proved by witneſſes of the greateſt credit, yet ſuch 
evidence cannot be admitted. | 
Ante p. 9. Thus we have ſeen that where the entry of the king's 
filver before the death of the cognizor appears upon. re- 
cord, no averment can be made againſt it. 
Dyer 89. b. No averment can be made that the cognizor of a fine 
1 Roll. Ab. died before the teſte of the writ of dedimus poteſtatem, be- 
757. cauſe that contradicts the record, in which it is expreſsly 
ſtated, that when the commiſſioners took the acknow- 
ledgment of the fine, they were authoriſed to do it by a 
writ of dedimus poteſtatem. | | 
Wright v. Where a fine 1s acknowledged in court, the plaintiff 
Mayor of in error cannot aſſign for error, that the cognizor died 
Wickham, before the return of the writ of covenant, fot that would 
Cro. Eliz. directly contradi& the record, becauſe no fine is ever ac- 
- knowledged in court, until the writ of covenant is re- 
turned; for until then the parties are not before the 
Cockman v. court. But if the fine is acknowledged before commiſſi- 
Farrer, oners, it may then he averred that the cognizor died, 
Sir T. Jones pefore the return of the writ of covenant, or that after 
181. 12 
| Roll. Ab. the acknowledgment, and before the return of the certifi- 
757. cate thereof, the cognizor died; becauſe theſe facts are 
| conſiſtent with the record. 

Arundel vw. Where a fine was acknowledged before Roger Man- 
Arundel, wood, Eſq; one of the juſtices of the Common Pleas, 
Cro. Eliz. and afterwards a writ of dedimus poteſiatem was direQed to 
eds Sir Roger Manhood, (he having been knighted after the 

fine was acknowledged) who returned it with his name 
and title, and this circumſtance was aſſigned for error, 
but it was not allowed, becauſe it contradicted the record, 


by 
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by which it appeared that the writ of dedimus poteflatem 
was directed to Sir Roger Manwood, who by virtue there- 
of took the acknowledgment. . 
ey 1 Roll. Rep. 


be tenant for life, remainder in fee to an infant, and they 1. 
both join in levying a fine, which is a iv reverſed , Lev. 36. 


It is ſaid by Sir Edward Cote and others, that if ith x Rep. 76. b. 


by the perſon in remainder on account of his infancy, yet 

that the cognizee ſhall have the lands, during the life of 

the tenant for life. But in the caſe of Zouch v, Thompſon * Ld. Ray. 
it was adjudged, that although a fine might be reverſed as 

to part of the lands, and remain good as to the refidue, 

yet that a fine could not be reverſed in tote as to one per- 

ſon, and remain good in toto as to another. 

The manner of reverſing fines differs from that which Winchureh 
is obſerved in reverſing other judgments, for in thoſe caſes N ee 
the record itſelf is removed into the court in which the — oj 
writ of error is brought, becauſe in adverſary ſuits, errors „, Baldo, 
cannot be aſſigned on a tranſcript of a record only, but in x Salk. 341. 

caſes of fines the tranſcript only is removed, on which the Fitz. N. B. 
errors are aſſigned, and if the fine is erroneous, the court Rn. Tem 
of King's Bench may ſend for the record itſelf and reverſe Halt 208. 
it, or elſe ſend a writ to the treaſurer or chamberlain of 5 Rep. 36. b. 
the court of Common Pleas, to take it off the file. 

By the ſtat. 23 Eliz. c. 3. f. 2. It is enacted, „that 
«« no fine ſhall be reverſed for falſe or incongruous Latin, 

& razure, interlining, miſentering of any proclamations, 
© miſreturning or not returning of the ſheriff, or want 
« of form in words and not in ſubſtance.” | 

Buy the ſtat. 10 & 11 V. 3. c. 14. reciting that fines, 
recoveries, and judgments were reverſible at any time 
without reſtraint or limitation for any error or defect 
which happened therein, by the ignorance or careleſſneſs 
of clerks, and ſometimes by unavoidable accidents, it is 
enaQed, that no fine, recovery, c. ſhall be reverſed 
& or avoided for any error or defect therein, unleſs the 
« writ of error or ſuit for the reverſing ſuch fine, re- 

« covery, &c. be brought and proſecuted with effect, 
<« within twenty years after ſuch fine levied, &c.” The 
ſecond ſection of this act ſaves the rights of infants, 

femes covert, perſons non compos, in priſon, or beyond 
ſea, notwithſtanding the ſaid twenty years be expired, ſo 
as they bring their writ of ercor within five years after 
their diſabilitics arc removed. | 
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In confequence of this ſtatute a writ of error to reverſe 
2 fine muſt be brought within twenty years after the fine 
has been levied, and not within twenty years after a title 


has accrued, for the time when the fine was levied is the 


Lloyd v. 
Vaughan, 


period from which the twenty years are to be reckoned. 
Thus where a writ of error was brought, 10 Geo. 2. 


Var to reverſe a common recovery, which was ſuffered 5 Arne, 
2 Stra. 1257. : 
error not having been brought within twenty years after 


the defendant pleaded this ſtatute in bar; the writ of 


the rec was ſuffered ; to. which it was anſwered that 
the vines title did not accrue until the death of one 
of the vouchees without iffue in the year r1739.—After 
ſeveral arguments, the court determined that the writ of 


error did not he, hecaufe the ſtatute 10 & 11 M z. was 


made to quiet pofſeflions, and to fix a certain period be- 


yond which fines and recoveries ſhould not be impeached, 


for the words of the ſtatute are expreſs, © twenty years 
after ſuch fine levied, or recovery ſuffered.” And it 
has not the words which are in the ftatute of fines, viz. 


after the title aecrued.” The terminus a quo is the 
time when the recovery is ſuffered ; and if that was once 


exceeded there would be no knowing where to ftop: a 
reverſioner after an eſtate tail which had ſubſiſted above a 
century, might upon this principle be allowed to reverſe 
a common recovery; whereas perſons in reverfton were 


never the objects of the legiſlature's care, it was ſufficient 


that they bad a chance of the reverſions veſting within 


the twenty years, in which caſe they might bring a writ 


Writ of falſe 


Judgment. 


1 Inſt. 288. b. 


Writ of De- 
ceit. 


Fitz. N. B. 


98. 
2 Inſt. 216. 

3 Comm. 165. 
Rex v. Ser- 
jeant Mead. 

2 Wilſon's 
R. 17. 


1 Roll. Ab. 


775. 


I Leon, 290. 


of error, but not afterwards, - | | 

A writ of error can only be brought ta reverſe a judg- 
ment in a court of record; for to amend errors in a baſe. 
court, which is not of record, a writ of falſe judgment 
lies. | 4 . 690) we ly ek | 

Where a fine is levied in the court of Common Pleas 
of lands held in antient demeſne, the lord may reverſe it 
by writ of deceit, and this may be brought by the lord, 
againſt the parties and ceffui gue v/e of ſuch fine, and 
thereby he ſhall obtain judgment, not only for damages, 
(which are uſually remitted) but alſo to recover his court, 
and juriſdiction over the lands, and to annul the former 
proceedings. | | | 

If a fine be levied of lands, whereof part are antient 
demeſne, and part frank fee, and the lord in antient o 
meſne 


!!! TT 


meſne brings his writ of deceit, the court of King's Bench, 
upon a view of the tranſcript of the record, and proof 


that part of the lands are antient demeſne, will reverſc Fitz. N. B. $2 


the fine as to that part; they will not however order the 98. 


ſine to be torn off the file, as in eaſes where the whole 

fine is reverſed, becauſe it ſhall ſtand as to the lands which 

are frank fee; but will order a mark to be made on the 

fine, to gnify that it is. cancelled as to that part. 

Where a f 

of lands held in antient demeſne, is reverſed by writ of 
deceit, it is faid to be doubtful whether the fine ſhall ſtill 

hold good between the parties. Some ſay it does not be- 


112. 
10 R 
33 


come entirely void, nor is the cognizor reſtored to his 


land againſt his on ſolemn acknowledgment on record; 
eſpecially ſince the lord who brings the writ of deceit ſeeks 
nothing but to reſtore the land to the privileges of antient 
demeſne. Others hold that the writ of deceit and the re- 
verſal thereon, entirely avoids the fine, and reſtores the 
cognizor to the poſſeſſion of the land: for the cognizance 
though on record ſhall be no eſtoppel, becauſe it was 
made in a court which had no juriſdiction, and therefore 
the whole proceedings were coram non judice. 

The lord of a manor held in antient demeſne is not 
barred of his writ of deceit by the death of any of the par- 
ties to the fine. | | 


139 


ne, levied in the court of Common Pleas, 1 Bac. Ab. 
— 5% — 


Thus where a writ of deceit was brought by the lord of Zouch v. 


a manor, held in antient demeſne to avoid a fine levied of 
lands held of him as of the ſaid manor, It was argued 
for the defendant, that the izor and the cognizee 
being both dead, the lord could not now maintain an 


Tho 


11d, 
I 


77s 


aQion of deceit, becauſe it was only a perſonal action, 


and therefore died with the perſon. t it was reſolved, 


that a writ of deceit did lie in ſuch a caſe againſt the heir 


of the cognizor or cognizee, becauſe it was a real deceit, 
and did not reſemble the perſonal deceit of non-ſummons ; 
and if the law were otherwiſe, the lord of a manor held 
in antient demeſne would be for ever barred of his right 
of inheritance, in caſe the parties to ſuch a fine ſhould 
happen to die the day after it was levied. | 


po 


In ſome caſcs the court of Common Pleas will vacate Motion. 


and ſet aſide a fine upon motion, although the king's 2 Show. Rep. 


ſilver has been paid, and the fine compleated, without 281. 


putting the partics to the trouble and expence of a writ of 
| error, 
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— in the ſame manner as they would ſet aſide a judg- 
Hutchinſon's 


36. 


Heatly v. 
Pyott, Caſes 


5 N E 8.7 


ment obtained by trick or ſurpriſe. - 77 
Thus where it evidently appeared to the court, that a 
huſband had prevailed on his wife to levy a ſine, ſhe being 
but ſixteen years old, the fine was vacated, and the 
exemplification was brought into court and delivered up, 


of Pract. 12. and the.commiſſtoners ordered to be proſecuted. ., 


Watts v. 
Birket ante 


p- 27. 


Plowd. 3 59. 
2 Inſt» 518. 


Although a fine can only be reverſed by a writ of error, 
yet its effects may be avoided in ſeveral other ways. 

There were four modes of avoiding a fine at common 
law; two by matters of record, and two by acts in pais. 


2 Blackit. R. Thoſe by matter of record were, a real action commenced 


994 · 


1 Vent. £5. 


2 Blackſt. R. 


Dat. 116. 


1 Chan. Ca, 
268. 278. 
2 Black. R. 


994 


be done, then a continual claim. 


within a year and a day after the fine was levied, and an 
entry of a claim on the record of the foot of the ſine itſelf 
in this manner, talis wenit et apponit clameum ſuum. 


Thoſe by acts in pars were, a lawful entry upon the land 
by the perſon who had a right; and in caſe that could not 

By the ſtatute 4 Hen. 7. all thoſe who are affected by a 
fine, muſt purſue their title by way of action or lawful 
entry; ſo that a claim entered on the record of a fine, 
would now be ineffeQual. And an action commenced 
within five years after a fine has been levied; will be 
ſufficient to avoid it, although judgment be not obtained 
within ſeven years afterwards. But ſuch aQion muſt be 


proſecuted with effect; for if an action be commenced © 
within the time preſcribed, and afterwards diſcontinued, 


it will not avoid a fine. 


% The action here ſpoken of muſt be 2 real aQion, ſo 


that an ejectment will not avoid a fine : nor is a bill in 


Chancery ſuch a claim under the ſtatute 4 Hen. 7. as 


will avoid a fine; for Catlin, Chief Juſtiec in 46 Eliz. 


lays it down, that a claim to avoid a fine by bill in Chan- 


cery is not ſufficient, but it muſt be by action. 

There is however an exception to this rule, in the caſe 
where a fine has been levied of a truſt eſtate, - becauſe no 
entry by the ceſtui que !ruft, nor claim or other legal act 
will be ſufficient to avoid. the fine, or ſuſpend the bar 
ariſing from the non- claim; it can only be done by bill 
in Chancery, as the claim to avoid a fine ought to be of 
a nature which correſponds with the eſtate. 

A finc 


* Modes of avoiding the Efeu of a Fir. 
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A ſine may alſo be avoided by an actual entry made on 
the lands whereof the fine has been levied ; but if the 


right of entry be taken away and a right of action _ PR 


remains, as where a fine operates as a diſcontinuance 0 


161 


— | 


Sherrard 


the eſtate, there an actual entry on the land will not | Vern. 213. 


avoid the fine, but a real action muſt be brought. 


A fine having been levied, the leſſor of the plaintiff Skin. 412. 


proved, that at the gate of the houſe in queſtion, he ſaid 
to the tenant, he was heir of the houſe and land, and 
forbade him to pay more rent to the defendant, but he did 
not enter into the houſe when he made the demand, on 
which it was agreed, that the claim at the gate was not 
ſufficient. Then it was proved that there was a court 
before the houſe, and which belonged to it, and that 

though the claim was at the gate, yet it was on the land 


and not in the ſtreet, and that was holden good without 


queſtion. | . 
The delivery of a declaration in ejectment does not 
amount to ſuch an entry as will avoid a fine, even though 
the defendant appears to it, and confeſſes leaſe, entry, 
and ouſter, for there muſt be an actual entry made animo 
clamandi, whereas in an ejectment there is only a fictiti- 
ous or ſuppoſed entry, fs the purpoſe of making a de- 


Vent. 42. 
3 Burr. 1897. 
R. 


oug. 
46, 


miſe; and the entry muſt be made before the time when 


the demiſe is laid. | 

Thus, where a fine had been levied, and the perſon 
who had a right to the lands made an actual entry on the 
oth Fanuary, 1731, and in the next Hilary term brought 
his ejectment, and laid the demiſe on the iſt Oober, 
which was three months before the actual entry. It was 
inſiſted for the defendants, iſt, That an actual entry was 
neceſſary to avoid the fine, and, 2dly, That the demiſe 
could not be laid before the leſſor had regained the poſſeſſi- 
2 by the actual entry. The court was of opinion with 

e 


Berrington v. 
Par khurſt, 

2 Stra. 1086. 
4 Brown. 353. 


efendants on both theſe points; and on a writ of 


error in the Houſe of Lords it was argued for the plaintiff, 


that a fine with proclamations does not, by force of the 


ſtatute 4 Hen. 7. operate as a bar to conclude ſtrangers till 


after five years elapſe without entry or action; and there- 
fore the verdi& having found that the leſſor of the plain- 
tiff made his firſt actual entry on the 6th January, 1731, 
and before the declaration, he thereby avoided the opera- 
tion of the fine, and was _ liberty to lay the demiſe in 
| | - his 
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his declaration, which is a mere fiction of law, as early 
as he thought fit after his right accrued ; in the ſame 


manner as if his title had ſtood independent of ſuch fine, 
ſo rendered ineffectual within the plain intent of the ſta- 
tute: And if ſuch entry was not good to maintain this 


demiſe, it muſt follow, that in every caſe where a fine is 


levied by a wrong-doer, and not diſcovered till two, three, 
or four years afterwards, the intermediate profits between 
the time of levying ſuch fine, and the entry of the lawful 
owner, muſt be abſolutely loſt, although the ſtatute grves 
five years to enter, and an entry at any time within the 
five years, purges the diſſeiſin and the wrong from the 
beginning, and brings the perſon ſo entering within the 
ſaving of the ſtatute, to all intents and purpoſes. 1 

On the other ſide it was ſaid, that an actual entry is 
neceſſary to avoid a fine, before an ejectment can be 
brought, and it muſt alſo be before the time of the demiſe; 
becauſe a fine is of that high nature, even at common 
law, that it diſpoſſeſſes all perſons claiming title, and 
conſequently a leaſe to found the ejectment upon, cannot 


be made till the leſſor regains the poſſeſſion. As to the 


enkis v. 
richard. 
a 2 Will. R. 45 


| within twenty years. 


entries found by the verdict to have been made ſubſequent 


to the time of the demiſe, they were of no uſe in the pre- 


ſent caſe; for the ejectment leaſe being originally void, 
could not be made good by any ſubſequent. act; and 
therefore whatever effect thoſe entries might have in other 
reſpects, they could not make the leaſe good. That the 
word action in the ſtatute 4 Hen. 7. has always been un- 
derſtood to mean real actions which were then in uſe; and 
it has often been determined, that the bringing an eject- 
ment is not ſufficient to avoid a fine. 3 
lt appears from Sir John Strange's report of this caſe, 
that the queſtion put to the judges were, iſt. Whether 
an actual entry was neceſſary to avoid a ſine? 2d. Whe- 
ther the demiſe being laid before the time of the firſt en- 
try the ejectment could be maintained? To the firſt 
queſtion they anſwered in the affirmative ; to the ſecond, 
in the negative; upon which the judgment was affirmed. 
No entry is neceſſary where the fine is levied without 


; proclamations, for the ſtatute of 4 Hen. 7. does not ex- 


tend to ſuch a fine; and it may be avoided at any time 


The 
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A The entry to avoid a fine muſt be made by the perſon 1 Inſt. 258. 4. 
who has a right to the the lands, or by ſome one appoint- | 
_ cd by him; for a perſon who has a right of entry may 
4 empower another to enter for him. But if a ſtranger 
| makes an entry on lands whereof a fine has been levied 
in the name of a perſon who has a right to avoid the fine, 
without any preceding command, or ſubſequent aſſent, 
within five years, by the perſon who has the right, it will 
not be ſufficient ; for the ſtatute 4 Hen. 7. bars all per- 
ſons who do not claim within five years ; by which means 
an election is given to all thoſe who have a right at the | 
time when a fine is levied, to claim or not, and a ſtran- [| 
ger cannot make this election for them. = 
Thus where a diſſeiſor levied a fine with proclamati- Pollard v. — 
ons, the diſſeiſee not knowing of it, and a ſtranger made Luttrell. | 
an entry within five years, to the uſe of the diſſeiſee, — 4 | 
but the diſſeiſee did not aſſent to it, until the five years 2 2 1 
had expired: it was determined by all the judges, that 457. 
the aſſent of the diſſeiſee to the entry, after the five 9 Rep. 106. a. ö 
years had expired, was not ſufficient to render it valid, 5 
becauſe the ſtatute of fines ought to be taken ſtrictly, 
bong made for the eſtabliſhment of repoſe and tran- | Y 
quillit 7. 55 9 8 
A _—_ in remainder or reverſion expectant on a Shep. Tou. 
leaſe for life or years, or the lord of a tenant by copy, 33» 34. >. 
may enter in the name of the tenant for life, the tenant 9 Rep. 109. 4. { 
for years, or the copyholder, to ſave thoſe particular in- Ul 
tereſts, as well as their own freehold and inheritance : Ji 
and the entry of thoſe particular tenants will alſo ſave the | li 
Tights of the lord, the remainder man, or reverſioner, [1 
on account of the privity of eſtate which is between them. 
Guardian by nurture, or in (fe, may alſo enter in the 
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name of his ward to avoid a fine, and ſuch an entry will - 
ſave his right. | | | 
The entry of one joint- tehant, coparcener, or tenant 
in common, will be ſufficient to avoid the effect of a fine, | 
as to the other joint-tenants, coparcener, or tenant in | 
common. T5 | | 
= the ſtatute. 4 Ann. c. 16. f. 16. it is enacted, | i! 
That no claim or entry to be made of, or upon any _ [1 
<<. lands, tenements, or hereditaments, ſhall. be of any | 
force or effect to avoid any fine levied, or to be levied, 
or to be levied with proclamations, according to the | 41 
M 2-- | * form if 


18 TE £4 


„form of the ſtatute in that caſe made and provided, in 
ce the court of Common Pleas, or in the courts of ſeſſions 
„in any of the counties palatine, or in the courts of 
« grand ſeſſions in Hales, of any lands, tenements, or 
* hereditaments ; or ſhall be a ſufficient entry or claim 
© within the ſtatute of limitations, unleſs upon ſuch en- 
e try or claim an action fhall be commenced within one 
year next after the making of ſuch entry or claim, and 
c“ proſecuted with effect. © 

The proper mode of reverſing a fine for any defect in 
the record is, we have ſeen by writ of error: but where 
a fine is void ah initis, either as to all mankind, or as to 
e. particular perſons, its effects may then be avoided 

| plea. . 
” Thus where none of the parties to a fine have an eſ- 
tate of freehold in the lands whereof it is levied, ſuch fine 
: is totally void as to all ſtrangers, and may be avoided by 
Dyer 215. b. pleading, quod partes finis nec aorum aliquis tempore leua» 
Co. Read. 12, t1onis finis, nibil habuerunt, nec eorum aliguis habuit, &c. 
Inſt. 523. (Gd guidam F. S. cujus ſlatum ipſe habet. ee 
This mode of avoiding a fine ſeems to have been al. 

Bratton 436. ready eſtabliſhed in the time of Bratton. £xcuſatur eti- 

we am qui quod clameum non appoſuerit, ſcilicet ubi finis ipſs 

jure ſit nullus, ut fi factut fuit de tenemento quod alins fe- 
nuit, ut ft ipſe qui debuit clameum appoſuiſſe, vel anteceſſor 
ſuus, fuit in ſeiſina de eadem re quando finis fattus fuit et 
non ille vel anteceſſor ſuus qui finem allegat. 
The plea quod partes finis nibil habuerunt might origi- 
nally have been pleaded by any perſon who was not a 
party to the fine; and there is a very long caſe in the 
Rot, Parl. rolls of parliament, 14 Edw. 3. No. 31. in which it was 
vol. 2. p. za. determined, that a ſtranger ſhould be allowed this. aver- 
ment. But by the ſtatute 4 Hen. 7. parties and alſo pri- 
vies to a fine are deprived of this plea; and as it is now 
determined, that the iſſue in tail are meant by the word 
privy, it follows, that they cannot avoid a fine on this 
ground. 1 Kettig 3 

. By the common law a fine might be avoided on account 

of any fraud in the parties who levied it. Excnſatur etiam 

Braft, 436. b. quis guod clameum non appoſuerit, —fi finis factus fuerit per 

437. à. dalum et fraudem vel alis modo in alterius prejudicium, 9 

„nis tenere non debeat. „ e oh. e 10 = 
8 "I: $10 PT Ahus 


„ 


Thus in 29 Eliz. one Huber: was convicted in the 
Star Chamber upon a bill exhibited againſt him for pro- 
curing one Webſter to acknowledge a fine in the name of 

Alexander Gellibrand, (who was then beyond ſea.) IT he 
- ſentence was, that he ſhould be fined and ha hes = 
and that the fine thus levied ſhould be avoided (if it could 


ns 


Hubert's caſe 
Cro. Elis. 
33 RK 

12 Rep. 123. 
5 Rep. 68. be 
Co. 0 7. 


be ſo done) by entering a vacat on the roll, or otherwiſe 


as the juſtices of the Common Pleas ſhould be approve ; 
and if it could net be ſo made void, that then Hubert, by 
fine or otherwiſe, as Gel{ibrand might deviſe, ſhould re- 
convey the land to him and his heirs. | FI 
Soon after the 2 | „ Cops 
reſpecting the power of parliament to ſet aſide a fine o 
— by force and fraud. A bill having been brought 
into the Houſe of Lords to vacate certain fines unduly 
procured to be levied by Sir Edward Powell and dame 
Mary his wife z the houſe commanded the judges to deli- 
ver their opinions thetcon in point of law : the Lord 
Chief Juſtice of the King's Bench delivered it as his opi- 
nion, and all the reſt of the judges, to be,. that they 
| * did not find by any record or precedent in their law 
& books of any fine which had been perfe&ed, that had 
<6 been vacated for fraud or force in parliament, or any 
bother place.” The queſtion was then put, whether 
fte fine was obtained by force? and it was reſolved in 
_ the affirmative. The bill paſſed, but the following pro- 
teſt was entered, ſigned by Lord Chancellor Hyde, and 
ſeveral other lords That fines are the foundations of 
«« the aſſurances ofthe realm, upon which ſo many titles 
“ depend, and therefore ought not to be ſhaken, nor 
% hath there any precedent occurred to us wherein any 
4 fines have been vacated by judgment or act of parlia- 
«© ment, or otherwiſe, without conſent of the parties; 
the eye of the law looking upon fines as things always 
« tranſaQed by conſent, and with that reverence, that 
% no averment whatſoever ſhall be againſt them when 
v6 they are perfected.“ „ 
In the Houſe of Commons counſel were heard for and 
againſt this bill, and the houſe being ſatisfied that they 
_ oo power and juriſdiction of the cauſe, the bill 
paſſed. jon | 
A fine may alſo be avoided by an averment of fraud in 
| confequence of the ſtatute 27 Eliz. c. 4. where it appears 
| | | to 
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to have been levied to ſecret uſes, for the purpoſe of de- 
ceiving purchaſers; or by an averment of uſury under 
the ſtatute 13 Elia. c. 8. r | 
Courts of Although à fine duly levied is as effectual and binding 
"Equity. ina court of equity, as in a court of law, becauſe it is one 
of the common aſſurances of the realm, and was origi- 
_ nally inſtituted for the purpoſe of ſecuring thoſe who were 
in poſſeſſion of lands; yet if any fraud or undue practice 
appears to have been uſed in obtaining a fine, the court 
of Chancery has then a power of relieving againſt it, as 
much as againſt any other conveyance, for although it 
might be. extremely improper and inconvenient to admit 
of an averment in a court of common law, againſt a fine 
obtained by fraud, becauſe it would be dangerous to per- 
mit the evidence of a. record to be queſtioned in any caſe 
whatever; yet as there is a method in which relief may 
be given in caſes of this kind, without contradicting the 
principles of the common law, it is highly proper that a 
Welby v. _courtof equity ſhould adopt it, and the Lord Chancellor 
Welby, appears to have exerciſed this juriſdiction as early as the 
otbil 99. 7eign of Queęn Elizabeth. 1 bib 
The court of Chancery however does not abſolutely ſet 
aſide a ſine ſo obtained, nor does it ſend the party ag- 
grieved to the court of Common Pleas, to get it reverſed; 
but it con ſiders all thoſe who hay taken an eſtate by ſuch 
2 ine, with notice of the fraud, as truſtees for the perſons 
who have been defrauded, and gecrees a reconveyance of 
the lands, on the general ground of laying hold of the 
8 ill conſcience of the parties, to make them do that which 
e > hit is neceſſary for reſtoring matters to their ſituation. But 
lng St. John with reſpect to any technical errop: in a fine, or irregula- 
v. Turner, 1 .Fity of the commiſhoners who have taken the acknow- 
Ab. Eq. 259. ledgment of it, it is a matter only oog nizable in the court n_—_ 
Arc — of —— Pleas, becauſe a fine being of the ſame na- =. 
Prec. in Cha. ture as a judgment is properly examinable in that court 
150. only where 1t 1s entered. A £0 "20 
1 Brown 137. | | 5 
Woodhouſe v. Thus, where a perſon having prevailed on a woman to 
| Brayfield, levy a fine of ſome houſes, and to execute a deed declar- 
2 Vern, 30). ing the uſes thereof to himſelf and his heirs, it being pro- 
ved that the woman, at the time of levying the fine, de- 
clared that ſhe muſt make uſe of ſome friend's name in 
truſt for herſelf, and ſhe having afterwards declared in 
| | a 


I. 
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her will, that ſhe only levied the fine for the better ena- 
bling her to diſpoſe of her eſtate, and having deviſed it to 
: 7 &. ſubjc& to the payment of her debts: the court of 

hancery decreed, not only that the lands were liable to 

the debts of the teſtratrix, but alſo that the perſon to whoſe 
| uſe the fine was declared, ſhould convey the | houſes to 

J. S. according to the wifl. 1 | 

Where a fine is ſevied by a perſon who has got into 2 Atk. 384. 
poſſeſſion under a forged deed, a court of equity will not 
allow it to have any operation 
If tenants give a conditional poſſeſſion only, provided Idem. 390. 
they may pay their rents to a third perſon, until à ſuit is 
determined: a fine levied under ſuch a poſſeſhon will not 
in a court of equity be allowed to have any operation. 

By the common law if an infant or idiot, has by any 2 1 * 58. 5. 
negle& or contrivance been permitted to levy a fine, his 2 D 15 Fg 
declaration of the uſes thereof will be goed, fo long as the Fiobart 22. 
fine remains in force; and if the fine is never reverſed, 1 Veſey 304. 
his declaration of the uſes will be binding and conclufive 
en him and his heirs for. ever 5 becauſe the law will not 
preſume that a fine, which is a ſolemn a& on record, 
has been levied by a perſon labouring under ſuch diſabili- 
ties, and therefore until the fine, which is the principal, 
is annulled, the declaration of the uſes thereof will re- 
main good. Thus ſtands the common law on this point; 
but as the court of Chancery has, in many inſtances, 
compelled perſons who kad obtajned eſtates under a finc 
in a fraudulent manner, to re-convey them to thoſe who 
were really intitled thereto : ſo, that court will interpoſe 
its authority in caſes of this kind, and not ſuffer the de- Ruſhley v. 
claration of uſes of a fine levied by an idiot to bar his Mansfield, 
heirs; as no ſpecies of fraud can be more evident, than Tothil 42. 
that of obtaining a conveyance from a perſon of this de- 
ſcription. 3 | | 

Thus, where one Addiſon by a firſt and ſecond inqui- Addiſon v. 
ſition was found a lunatick in 1706 from the year 1689, Pamſon, 
without any intervals. The defendant had got a mort- * e 
gage, and at laſt an abſolute purchaſe at great underva- 
lue, by deeds, fines, and recoveries, the court ſet aſide 
the purchaſes. | 

In the caſe of Rochfort v. the Earl of Ely, which was 7 Brown. 
heard in the Houſe of Lords in the year 1775, on an ap- 
peal from the court of Chancery in Ireland, and of which 

| the 


E 2 Ni R 8 


the reader will find a full account in the appendix to the 
Eſſay on Recoverics, the Houſe affirmed the decree of 
2 of the court of Chancery of Ireland, upon the 
round that the Earl of Ely had a ſufficient capacity in 
- to do any act over his eſtate,; and not in conſequence 
of any doubts reſpecting the juriſdiction of courts of equi | 
ty to controul the legal operation of fines and recoveries, 
or direct the uſrs of them aocgrding to equity and con- 
' ſcience, -_- 

A court of equity will not ſuffer a fine and non-claim 
to bar any charge 'on lands where the perſon who: levied 
the fine had notice of ſuch charge. 

Draper's Thus where a perſon to whom lands were devifes | 

Company v. chargeable with, legacics, levied a fine, on which there 

1 „ was five years non - claim, and afterwards granted a rent 

N charge and mortgaged the lands. It was decreed that 
the fine and non claim were no bar to the legatees, be- 
cauſe the deviſee having no title but under the will, muſt 
have had notice of them. 

A fine levied by a truſtee will not. be allowed to affed 
the intereſt of the cęſſui gue truſi. 

1 Vern, 149. Thus in the caſe of Bovey v. Smith, the Lend Keeper 
put this caſe to Serjeant — A. ſeiſed in fee 

&« in truſt for B. for full conſideration conveys to C. the 

“ purchaſer having notice of the truſt ; and afterwards 

to ſtrengthen his own eſtate levies a fine, Whe- 

** ther B. the ceftui que tru/? be not in that caſe bound 

to enter within five years? and the counſel were all 

« of opinion, that he was not; for C. having purchaſed 

with notice, notwithſtanding any conſideration paid 

*© by him, was but a truſtee for B. and ſo the eſtate not 

e ** being diſplaced, the fine cannot bar.“ 

So in the caſe of Shields v. Athins, Lord Hirduice 


3 Alk. 563. ſays, it would be dangerous, where a perſon enters on 
the foot of a truſt, and never make any declaration of 
his having performed the truſt, to conſtrue this ſuch an 
entry, as that a fine and e e afterwards would be 

Vet a bar. And in the cafe of Lord Pomfret v. Lord Wind 

2 Veley 482. 


a Atk. 532, Ver, his lordſhip obſerved, that a court of equity would 


d. P. not ſuffer a fine levied by a truſtee, to bar an equitable 
right : and that if a practice of this kind was ſyffered to 
| prevail, a court of equity might as well be aboliſhed by 

act of parliam cnt. 


It 


E r 169 


It is a principle of equity, that if a ſtranger enters 1 Vern. 2958 
upon an infant's eſtate and receives the profits, he ſhall > Vern. 343+ 
be looked upon as a truſtee for the infant. es 

Thus where A. deviſed lands to truſtces until his debts Allen v. 
were paid, then to an infant and his heirs, the defen - Sager. > 
dant entered on the eſtate and levied a fine; five years * 
paſt, the infant brought an ejectment as ſoon as he had 
attained his full age, but was barred ” the fine and non- 
claim. He then brought his bill in Chancery, where it 
was determined that although the fine and non- claim 
was a good bar at law, the legal eſtate being in the truſ- 
tees who were of full age and onght to have entered, yet 
that the plaintiff ought not to ſuffer for their laches, being 
an infant, The court decreed the poſſcſhon, and an 
account of profits, declaring the fine and non-claim ſhould. 
not run upon the truſt in the infant's minority, nor he 
ſuffer for the laches of his truſtee. 7 | | 
A mortgagor cannot bar a mortgagee by a fine and, vent. 32. 
non-claim : for although the mortgagee be in reality 1 Lev. 272. 
out of poſſcfiion, yet when that is done by the conſent 2 Veſey 483. 
of both parties, and the natnre of the contract requires | 
it ſhould be ſo, while the intereſt is paid: It would be 
. the original deſign of the contract, that any act 

the mortgagor, except the payment of the money, 
ſhould deprive the mortgagee of his ſecur it. 

A fine and non-claim by a mortgagee in poſſeſſion will 

not, from the ſame principle, bar the equity of redemp- | 

tion. 08 411% ail DSS ASTRO, 07 Welden v. 
Thus where a fine and non- claim was pleaded to a Dux. Ebor. 

bill brought for the redemption of a mortgage, the plea * 2 E 

was over ruled. WE boron eee 159. 

Where a fine is levied purſuant to a decree of the Goodrick mY 
court of Chancery, for a particular purpoſe, that court Brown. 
—_ not permit it to operate farther than the decree di- 1 Chan. Ca. 
Tects. ] 313 49 
The intention of marriage articles is ſo far conſidered wenns 
in equity, that if a fine be levied of the lands compre- 
hended in ſuch articles to different uſes, a court of equi- 
ty will compel a conveyance of the lands to the uſes 
of the marriage articles, notwithſtanding the fine. 

Thus, where Sir John Trevor, in conſideration of Trevor v. 
his marriage, entered into articles to ſettle his eſtate, Trevor, 


to 
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1 P. Wms: 
622. 

2 Brown 123. 
Bingham V. 
Huſſey, 
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to the uſe of himſelf for life, without impeachment of 
waſte, remainder to his intended wife for life; remain- 
der to the uſe of the heirs males of his body by the ſaid 


wife; remainder to his own right heirs ; the marriage 


took effect, and Sir Jobn Trevor had iſſue four ſons, 
= no ſettlement was ever made purſuant to the arti- 
cies. > | | 

Sir Jobn Trevor ſuppoſing himſelf to be tenant in tail 
under the articles, levied three fines of the lands, and 
declared the uſes of them to himſelf for life, remainder 
to his ſecond ſon in tail, and afterwards died inteſtate, by 
which means a confiderable real and perſonal eſtate de- 
volved to his eldeſt ſon, who, notwithſtanding, filed 
his bill, praying a ſpecific performance of the articles. 


The ſecond brother pleaded, among other things, the 


fines and five years non-claim ; but it was decreed, that 
the lands compriſed in the articles ſhould be convey 
tothe eldeſt ſon in tail, and this decree was affirmed in 
the Houſe of Lords. 1 
The plea of a fine and long poſſeſſion under it, is not 


a good bar to a bill brought for a diſcovery of the deeds, 


Holt v. 
Lowe, 
4 Brown 253. 


declaring the uſes of ſuch fine. | 
William Lord Brereton being ſeized in fee of the im- 
propriate rectory of Middlewich, and of the advowſon 
and vicarage of the ſaid church as appendant to the rec- 
tory, agreed with Robert Lowe to convey the ſame to 
him; and in purſuance to this agreement the ſaid Wil. 
liam Lord Brereton and Elizabeth his wife, and Villiam, 
their ſon and heir apparent, in 1664 levied a fine ſur 
conuſance de droit come ceo, c. in conſideration of 10001, 
therein mentioned to be the purchaſe money, in the 
court of county palatine of Chefter, to the ſaid Robert 
Lowe, and to Edward Minſhall, Gabriel Hodgſon, and 
John Wilſon, (who all three died in Lowe's life-time) and 
to the heirs of the ſaid Robert Lowe. | 
About the year 1702, Samuel Lowe, the ſon and heir 
of Robert Lowe preſented a clerk to the vicarage of 
Middlewich, who was inſtituted and induQed, and con- 
tinued in poſſeſſion till his death, which happened in 
the year 1918, when Francis, Lord Brereton, preſented 


his clerk to the vicarage, who was inſtituted and in- 


ducted. James Lowe, the reſpondent's brother, brought 


a writ of Quare Impedit, but before the matter was de- 
| termined 


being then under a commi 


„* 


termined the incumbent died, and the reſpondent, Lowe, 
preſented his clerk, who was inſtituted and inducted. 
And the appellants brought their writ of Quare Impedit, 
to recover that turn of preſentation, claiming the ſame 
under a conveyance from the family of Brereton. | 
The reſpondent, Lowe, having pleaded his title to the 


reQory and vicarage under the purchaſe and fine above- 
mentioned; the appellants in Zafter term, 1734, ex- 


hibited their bill in the court of Exchequer againſt the 
reſpondent, ſetting forth that William Lord Brereton 
being minded to ſell the glebe and tithes of the ſaid rec- 


the reſpondent's grandfather, who was then bai- 


40 , | 
li to Lord Brereton, prevailed on him, his lady and 
ſon, for ſome ſmall ſum of money, to ſell and convey 


to the ſaid Robert Lowe the glebe lands and tithes of the 


| 2 part of the ſaid pariſh ; and other parcels of the 
aid tithes were about the ſame time purchaſed by ſeve- 
ral other perſons, and conveyed to them, and the ſaid 


Robert Lowe, as part of the conſideration for the purchaſe 


of the ſaid tithes, agreed to take- upon himſelf the pay- 
ment of the ſtipend of nineteen marks to the vicar : but 
neither he nor his ſon ever pretended or inſiſted on any 
right to the adyowſon of the vicarage, nor ever attempt- 
c 


to preſent thereto, except in the year 1702, when 


Samuel Lowe taking * of John Lord Brereton's 


clerk, The appellants therefore prayed that the reſpon- 
dent might diſcover whether there was not ſome deed 
wherein the uſes of the fine were declared, and whether 
a ſubſequent fine of particular parcels of the reQory was 
not Jevied in 1667, and deeds executed declaring the 
uſes thereof, In bar to this diſcovery the reſpondent 
pleaded the purchaſe ſo made by Robert Lowe his grand- 


father, and the fine * levied to him of the ſaid 
on 


rectory, and the advowſon of the ſaid vicarage; and 


alſo the payment of the ſum of ooo. the purchaſe-· money 


mentioned in ſuch fine. That proclamations were duly 
made on the ſaid fine, and that no claim was made to 
the premiſes within five years next after. That the re- 
ſpondent and thoſe claiming under him, enjoyed the 


premiſes for fifty years and upwards, and inſiſted on 
the ſtatute of limitations. | | 


on of lunacy, preſented a 


On 
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was particularly comprized in the ſecond 
| declaration of the uſes thereof. That it did not appear 
by the plea, what was the real purchaſe-money of the 


„ 


On the gth of November, 1734, this plea came on to 
be argued before the Barons, when they ordered that the 


plea ſhould be allowed, 


An appeal was then brought in the Houſe of Lords, 
and on behalf of the appellants it was argued, that the 


fine infiſted by the plea to have been levied to Robert 


Lowe, Minſhall, Hodgſon, and Wilſon, was not levied 


with an intention to convey the reQory to the conuſees 


for their own uſe, but only to clear the title to the reQo- 
ry, which was then intended to be ſold in parcels ; and 
as there did not then appear to be any declaration of the 
uſes of this fine, it would, by the rules of law, reſult 


to the conuſors. That the end of the bill was to diſcover 


the intent and deſign of the ſaid fine, and of a ſubſe- 
quent fine, ſaid to have been levied in 1667 to the ſaid 


Robert Lowe, of divers parcels of the ſaid rectory; and 


by the diſcovery of this ſecond fine, and the uſes of it, 
and the conſideration of ſuch conveyance, to ſhew that 


the uſes of the firſt fine did reſult to the conuſors, or at 
leaſt, as to ſuch parts of the rectory as were not particu- 


larly conveyed by the ſecond fine, and the deeds declar- 
ing the uſes of it; and therefore the firſt fine ought to 


have been pleaded in bar to ſuch diſcovery, without a 
denial of the particular circumſtances charged by the 


bill, as an evidence of ſuch reſulting uſe. That the 
reſpondent, by not anſwering or denying the ſeveral 
charges in the bill, touching the ſecond fine, and the 
declaration of its uſes, did implicitly admit the ſame, 
and that the advowſon of the vicarage was not comprized 


therein; and this admiſſion was a Mong evidence 
evied only 


againſt him to ſhew, that the firſt fine was 
for the purpoſe above-mentioned, and that nothing 


more was intended to paſs to his anceſtor, than what 
fine, and the 


advowſon, nor that the ſame was paid by Robert Lowe, 
the reſpondent's anceſtor. That the appellants and the 


_ reſpondent derived under the ſame title, and the right 


of the appellants to the advowſon appeared from the re- 
ſpondent's own conveyances 3 the pretence therefore 
of his anceſtor's being a purchaſer, without any notice 
of the appellants title, was without foundation, And 
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as to the quiet enjoyment, the fine and non-claim, and 
the ſtatute of limitations, ſet up as a bar to the diſcovery 
ſought by the appellants; it was ſaid, that as to the 
glebe, and ſuch part of the tithes, parcel of the ſaid 
reQory, as the reſpondent claimed, there might have 
been a long and quiet poſſeſſion, nor was his title there- 
to at all impeached by the appellant's bill ; but as to the 


advowſon of the vicarage, the only evidence of enjoy- 


ment inſiſted on by the reſpondent, was a preſentation . 


about the year 1702, which was during the lunacy of 


Lord Jobn; and fince that time Lord Francis, his heir, 


preſented the laſt incumbent, and regained the poſſeſſion 


of the vicarage. It was therefore hoped, that the ſaid 


plea ſhould not bar the appellants of a full diſcovery of 
the reſpondent's title ; but that the order for allowing 


the ſame ſhould be reverſed. 


On the other fide it was contended, that Robert Lowe, 
the reſpondent's grandfather, and under whom he claim- 


ed, was a purchaſer of the reQory and the advowſon of 


the vicarage, by the fine levied in 1664, for 1000/. 
without any notice of any other title: and therefore, by 


the known and eſtabliſhed rules and practice of courts of 


equity, the reſpondent ought not to be obliged any fur- 


ther to diſcover or diſcloſe his title; nor were the ap- 


to ſuch title. That by the fine, proclamations, and 
non-claim thereupon, and by the length of peaceable 
E and enjoyment, which the reſpondent's grand- 
at her, father and brother, and thoſe claiming under 
them, had ſucceſſively of the ſaid advowſon, under the 
ſaid fine and purchaſe ; the title under which the appel- 


lants, by their bill, claimed the ſame, was utterly and 


effectually barred and defeated both at law and in equity; 


and therefore the order for allowing the plea ought to be 


afhrmed, and the appeal diſmiſſed with coſts. 
After hearing counſel on this appeal, it was ordered 
and adjudged, that the order therein complained of, 


ſhould be reyerſed ; and that the plea ſhould ſtand for 


an anſwer, with liberty to except ſo far, as to oblige 
the reſphndent to diſcover any conveyance or conve — 


ces made by William Lord Brereton and Elizabeth his 


wife, and Hilliam Brereton, Eſq; their ſon, or an 


or either of them, to Robert Lowe, the reſpondent's. 


grandfather, 


pellants entitled to the aid of a court of equity in reſpect 
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2 Atk. 389. 
390. 


Pincke v. 
Thornycroft, 
| Brown's Rep. 
p in Chan. 289. 
Printed Caſes 
Dow, Proc. 


1784. 


W 


grandfather, alone, or jointly, with any other perſon 
or perſons; and to diſcover any deed or deeds, declar- 
ing the uſes of a fine, in the pleadings mentioned to be 
levied in the 1oth year of King Charles 2. or declaring” 
the uſes of a fine in the pleadings alſo above mentioned 
to be levied in the year 1667. | 
Although a hill in equity is not ſuch an action as will 


avoid a fine, if the ſubje& matter of the ſuit be of legal 


juriſdiction: yet ſtill in ſome inſtances, the filing a bill 
in a court of equity, will prevent the bar arifing from a 
fine and non claim: and in cafes of this kind the court 
will dire& a trial at law, with an order that the defen- 
dants ſhall not ſet up the fine in bar of the plaintiff 's 
claim, upon the ſame principle that a court: of equity 
ſometimes directs that the defendants in a ſuit at law, 
ſhall riot plead the ſtatute of limitations. | 

Sir John Thornycroft, Bart. being intitled to the re- 
mainder in fee of the eſtates in queſtion, expectant on 
the deceaſe of his ſiſter Elizabeth the then wife of General 
Handaſyde, deviſed the ſame to Henry Faſter in fee. Af- 
ter the deceaſe of Sir r Thornycroft, diſputes aroſe be- 
tween Mrs. Handaſyde, who was heir at law of Sir John 
Thornycroft and Mr. Fofter, reſpecting the validity of 
this will, which were compromiſed, and Mr. Fofter in 
conſideration of 630. conveyed all his intereſt in the eſ- 
tates deviſed by the ſaid will to General Handaſpde and 
his wife in fee as joint-tenants. Mrs. Handaſyde ſurvi- 
ved her huſband, and having no iſſue, ſhe deviſed among 
other eſtates, ** her eſtate and manor of Stockwell, in - 
« the pariſh of Lambeth, in the county of Surry, and all 
c thereunto belonging to Henſhaw Thornycroft, and his 
« heirs-male, and appointed him her executor.” Upon 
the death of Mrs. Handaſyde, Henſhaw Thornycroft enter- 
ed into poſſefſion of all the eſtates whereof ſhe was ſeiſed, 


among which was a farm ſituated in the pariſh of St. Mary 


Newington, but which was not within the manor of Stock- 


well, and therefore did not paſs by the will, and in Hi- 


lary, 1773, levied a fine and ſuffered a recovery of all 


thoſe eſtates in order to bar the intail. 


Previous to this, Elizabeth Pincke and Ann Thornycroft, 
who were the heirs at law of Mrs. Handaſyde, filed their 
bill in the court of Chancery againſt Henſbaw Thorny- 
croft, praying, that the ſaid Thornycroft might ſet forth 
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the dates and ſhort contents of all the deeds, evidences, 
and writings in his cuſtody or power, relating to the eſ- 
tates whereof Mrs. Handaſyde died ſeiſed; and that he 
might likewiſe ſet forth and diſcover of what lands of the 
ſaid Mrs. Handaſyde he was in poſſeſſion, which were not 
- compriſed in her will, and for an account of the rents and 
profits of the ſaid premiſes received by him fince the de- 
ceaſe of Mrs. Handaſyde, and for a delivery of all deeds 
relating thereto. 0 | 

The defendant by his anſwer denied being in poſſeſhon 
of any eſtates belonging to Mrs. Handaſyde, but what 
were compriſed in her will. | | 

The heirs at law ſoon after diſcovered, that the farm 

at Newington was not deviſed by the will, and therefore 
brought an ejectment for the recovery of it. Notice of 
trial having been given juſt before the ſummer aſſizes 
1778, a few days before the trial was to come on, the ſo- 
licitor for the defendant informed the ſolicitor for the 
plaintiff of the will of Sir John T hornycroft, and that the 
production of that will, and ſetting up the title of Henry 
Feofler under it, would non-ſuit the plaintiff in ejectment, 
but did not mention the fine or the deed by which Fe- 
er's title was conveyed to Mrs. Handaſyde, that deed be- 
ing in fact not then diſcovered. The heirs at law gave 
notice of trial for the Lent aſſizes 1779, when Henry Thor- 
aycroft ſet up the fine and non-claim ; and there having 
been no actual entry, the plaintiffs were nonſuited. 
Upon this the plaintiff filed a bill of revivor and ſupple- 
ment, prying, that under theſe circumſtances the de- 
fendants might be reſtrained from ſetting up the fine in 
any manner to the prejudice of the plaintiffs. 

The caſe was heard before the Lords Commiſſioners, 
Loughborough, Aſbhurſt,, and Hotham 3 and on behalf of 
the plaintide it was contended, that they ſhould have pro- 
ceeded to trial at the ſummer aſſizes 1778, which was be- 
fore the expiration of the five years, if they had not been 
prevented by the information of the ſolicitor; and there- 
fore this was a proper caſe for the interference of a court 
of equity, They inſiſted further, that the filing of the 
bill in the court of Chancery was of itſelf ſufficient to pre- 
vent the bar, ariſing from the fine and non- claim taking 
place. 25 . 3 

For 


Pe 


——ñ— ͤ—-—V— — Mt mms. 
* - — 


LY ** 
r 4 2 


pb 


* * 


PFF 
I _ 1 — 
- 


„CCC W-- © 

For the defendants it was urged, that there was no 
impropriety in the ſolicitor's conduct; that the court 
would not interfere to prevent the operation of a fine, 
unleſs in cafes of fraud; and that the bill being in ſub- 
ſtance a mere bill for diſcovery, could nat operate to pre- 
vent the bar ariſing from the fine. 75 

Lord Loughborough.“ If it were made out that the 
« plaintiffs were prevented from trying their cauſe by 
* fraud, I ſhould think, under the principles of this 
cc court, the defendants ought to be reſtrained from ſet- 
te ting up the fine as a bar; but here the plaintiffs take 
< it for granted, that a bill filed in this court for any 
<« purpoſe, will prevent the ſtatute of limitation, or a fine 
«« barring. All legal intereſts are bound by the fine: If 
& the ſubject matter of the ſuit be of legal juriſdiftion, 
e the bringing a ſuit in equity will not bar the operation 
* of the fine. If a demand of a debt be made here, if 
« it be a legal debt, this court being applied to for a diſ- 


* covery, will not prevent the ſtatute of limitations from 


% running; but if it be for payment out of aſſets, for 


_ « which this is the proper juriſdiction, there the filing of 


*« the bill is the commencement of a proper ſuit. I do 
10 not ſay, that a caſe may not exiſt where the bad faith 


of parties may make a ground to prevent a fine from 


4 barring ; but here was only a communication of the 
truth of the cafe; the attorney ſtated all he knew: It 
* was not in proof that it was in conſequence of this they 
% did not try the cauſe. It was their own judgment that 
decided upon it. A legal bar has taken place in confe- 


«© quence of a legal proviſion, whether that proviſion be 


“ wiſe or not, it muſt bind. No hardſhip has occurred, 
in conſequence of which they can ſay, that in confci- 
© ence the fine ſhould not be ſet up. This is a legal ti- 
% tle, over which this court has no juriſdition, and no 
„ fraud has intervened, The bill muſt therefore be diſ- 

« milled.” | | q 
Lord Commiſſioner Aſphurſt.—“ IT am of the ſame opi- 
„ nion,—where a bill is filed, with a prayer for equita- 
* ble relief, the policy of the law ſuſpends the ſtatute of 
limitations; juſt as in the caſe of the commencement 
« of an action. But with reſpe& to a fine the caſe is 
* different, the bringing an action is not W 
| cc ar 


ot 


te bar the operation without any actual entry; no more 
cc can the bringing a ſuit here be ſo, unleſs the entry 
«© was prevented by fraud. In any other caſe the filing 
& the bill cannot prevent the bar, and in this caſe there 
« was no fraud, but a fair diſcloſure.” 436 

Lord Commiſſioner Hotham.—<* If the filing of the 
6c pill is not a ſufficient bar, it will ſtand on the circum- 
« ſtances of the caſe. It was a mere bill of diſcoyery, 
& which is not ſufficient. If the circumſtances are ſuch, 
& that there had been an impoſition of the party, I think 
ce the court ſhould interpoſe, but it was a fair candid 
£ converſation.” The bill was diſmiſſed. : | 
An appeal was brought from this decree to the Houſe printed Caſes | 
of Lords, and on behalf of the appellants it was ſaid, that 1784. 
it belongs to the juriſdiction of courts of equity, not on- 
ly to give relief where the party intitled to the lands has 
a title only in equity, but alſo where the plaintiff in 
equity has the legal eſtate, and can recover at law, 

rovided the deeds which are evidence of his title are 

in the hands of the defendant in poſſeſſion of the lands. 
The court in ſuch caſes relieves by decrecing a produe- 
tion of the deeds upon a trial at law, by reſtraining 
the defendant from ſetting up ſatisfied terms; and (in 
caſe an account of the rents is alſo prayed) will, after 
à recovery at law, by the aid of the court, decree an ac- 
count of rents and profits. In like manner where the 
plaintiff has the title at law, and can make it out at law, 
without any aid from deeds in the defendant's hands 
yet if the defendant has in his hand an inſtrument which 
will defeat the plaintiff's legal title, and has alſo another 
inſtrument in his hands which will reſtore the plaintiff's 


title, equity will either decree the defendant not to give 


the firſt inſtrument in evidence at law, or to produce 
both. This is the preſent caſe ; for the plaintiffs, as heirs 
of Elizabeth Handaſyde, could make out their title at 
law to the lands, which did not paſs by her will, with- 
out any aid, by proving their pedigree : But it was in 
the power of the defendant to nonſuit the plaintiffs, by 
ſhewing, that Sir John Thornycroft was in his life-time 
ſciſed of the eſtate in queſtion, and that he deviſed it to 
Foſter, whereby Elizabeth, his fiſter and heir at law, 
was difinherited. But by the conveyance of 1745 from 
Foefter to Elizabeth in fee ſimple, and the production of 
Vor. I. | N 5 it 
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it at law, the-plaintiffs would be reinſtated in their title 
as heirs to Elixabeth. The original bill was brought for 
a production and inſpection of all the title deeds by the 
heirs of Elizabeth Handaſyde againſt the deviſee, io which 
production the heir was intitled. And the plaintiffs 
preſuming that ſome aid of the court might appear te be 
finally neceſſary to try the title at law, the bill prayed an 
account of rents and profits and delivery of the deeds be- 
longing to the deſcended eſtates. In the courſe of purſu- 
ing and obtaining this diſcovery, it came out, that Sir 
John Thornycroft the ſon made a will, and deviſed to 
Fofter, and it alſo: came out by the laſt anſwer, that Fo/- 
ter had conveyed-to #lizabeth Handuſyde in fee. It alſo 
came out that the lands in queſtion were compriſed in 
an old ſettlement 1722, and in a term of five hundred 
years thereby created for raifing annuities, which had 
been ſatisfied, but the term remained outſtanding 5 ſub- 
je to which term, Sir John Thoraycroft, the ſon, dot 
the lands in queſtion. | So that it was undoubted, that 
if there were no other clreùmſtances in the cafe, the 
court had a juriſdiction, and ſhould have ' decreed upon 
the hearing of the cauſe, that the bill ſhould be retained, 
with liberty for the plaintiff to bring an ejectment, that 
the defendants, the deviſees, ſhould not ſet vp the term 
of five hundred years; and, in taſe the will of Sir John 
| | | Thornycreft, the ſon, ſnould be prodeeed in evitetice, 
ö the defendants ſhould like wiſe produet at the trial the 
deed of 1745, and that all further directions ſheuld be 
| reſerved till after the trial was had. | SO” 
i The only circumſtances in the preſent caſe which dif- 
fered from the above, and which were the grounds of di- 
miſſing the bill, were, that in Hilary term 1473; (the 
next after the death of Elixabeth Handafyde } the deviſee 
levied a fine of all the deviſed eſtates, and alſo of the de- 
ſcended eſtates (having entered upon both immediate] 
after her death.) The original bill was filed in 177 
The five years nom elaim ran from Michaelmas x 
In October 1781, the anſwer came in which diſcove 
| the deed of 1745, and admitted it to have been in the 
hands of the deviſee from the time of the death of Elza- 
a beth Handaſyde ; and the anſwer alſo ſtated and infiſted 
| upon the fine and non- claim. The cauſe was heard the 
* ae . OS 8 gelt 
7 


„ 
— 


12 12 N E 8. 


firſt of Juſy 1983, at which time the court ſhould have 


added to the directions above-mentioned, That the fine 
and non-claim ſhould not be infifted upon at law, inſtead 
of diſmifling the” bill upon the ground of ſuch fine and 


non-claim only, as the non-clamm had elapſed pending 


the ſuit in Chancery, and therefore the court ought not 


to have permitted the defendant to take advantage of it at 


„ | 


For a court of cquity will _ ſuffer the rights of the 


parties to be changed, pending the ſuit in a caſe within 


the juriſdiction of the court, and where the court can re- 


lieve ; therefore if a truſt eſtate is before the court in a 
lis pendens, and a ſale be made of the truſt eſtate, with- 
out actual notice of the cauſe to the purchaſer, the court 
at the hearing will decree the relief againſt the purcha- 
ſer, which the plaintiff in the cauſe was intitled to. But 
it is otherwiſe after the cauſe is at an end, for then the 
party muſt have expreſs notice of a decree, as he mult of 
a judgment at law, to affect him with equity. So in the 
caſe of a fine, equity will not ſuffer a non-claim com- 
pleated, pending the cauſe, to prevent the court from 
doing equity; otherwiſe (as Lord Hargwicke expreſſed it 
in 2 Atk, 290.) it would trip up the juriſdiction of this 
court, if you will nat allow (where it is a proper matter 
of equity) a bill to prevent the running of a fine. So 
where a court of equity has directed an action, the de- 
fendant has been reſtrained from ſetting up tbe ſtatute of 
limitations, which bas run pending the ſuit in equity: 

On the other ſide it was contended, that the title of the 
appellants, if they ever had any, was a clear title at law 
it needed no aſſiſtance of a court of equity to bring it to 
a fair diſcuſhon : and accordingly the mother of the ap- 


pellant Pincke and the appellant Thoraycroft brought an 


eſecment, which might have been fairly tried without 
any ſuch aſſiſtance; and there was now no obſtacle to a 
legal determination of the riglits of the appellants, except 
the fine. „ | 9 

That there was no ground for a court of equity to in- 
terpoſe, to remove the legal bar created by the ane. It 
Vas apprehended the farm at Newingtou was deviſed by 
the will; but ſuppoſing the contrary, there was not in 
the caſe any circumſtance which could give a court of 


equity a controul over the legal title of the reſpondents, 
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nothing which could form a legal obligation upon their 
conſcience, not to ſet up the fine. The appellants at- 
tempted to impute fraud to the reſpondents or their ſoli- 
citor ; but the bill did not ſtate ſuch a caſe as warranted 
the imputation, much leſs was it made out in proof. A 
fine was a matter of record open to the inſpe&ion of eve 
one ; the legiſlature had given it an operation to bar all 
claims not aſſerted in due time, and it was therefore the 
duty of every perſon having a claim, to inform himſelf 
whether there might be ſuch an impediment to the aſſer- 
tion of it. Not diſcloſing to an adverſary that a fine had 
been levied, which might in time be a bar to his claim, 
could not be deemed a fraud. Tt was endeavoured, there- 
fore, to give to the converſation of the ſolicitor for the 
defendant and the ſolicitor for the plaintiff in the ejedt- 
ment (of which there was no evidence but the anſwers) 
| ſuch a turn as might make it appear ſomething like fraud. 
1 But the ſolicitor for the defendant merely mentioned a 
| claim made by perſons to whoſe apparent title he was 
then unable to give any anſwer, and which had there- 
|; | fore excited in his mind much apprehenſion for his cli- 
14 ent's title; and what he communicated was not only 
3 true, but (according to the information he then had) 
was the whole truth, though a ſubſequent accidental dif- 
| covery put an end to this alarming claim, which, if it 
. had prevailed, was ſuperior to the title of the heirs, as 
il well as of the deviſce of Mrs. Handaſyde. It was true, 
| the heirs countermanded their notice of trial of eject- 
1 ment, but their own judgment decided their con- 
6 | duct. | 
; It was aſſerted by the appellants, that if the eject- 
ment had proceeded to trial, the fine muſt have been 
diſcovered, and five years not having then elapſed from 
the laſt proclamation, the heirs might have entered to 
avoid the fine, But this aſſertion was not founded in 
"truth ; the will of Sir John Thornycroft would have been 
a ſufficient defence, and there would have been no neceſ- 
ſity for ſetting up the fine. | | 
8th Feb. It was ordered and adjudged, That the ſaid decree 
1735. | * or order of diſmiſſion complained of in the ſaid appeal 
* ſhould be reverſed. Ard it was further ordered and 
« adjudged, that the bill ſhould be retained for twelve 
* months; and that the plaintiffs ſhould be at liberty in 
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& the mean time to bring ſuch aQion or actions at law 
« as they ſhould be adviſed, &c. And it was further 


c ordered and adjudged, that the ſaid defendant Edward 
* Thornycroft ſhould not inſiſt in ſuch action or actions, 
& or on any trial to be had thereon, on the fine men- 
6 tioned in the pleadings, or on any non-claim which 
had enſued thereon, or any other fine or non-claim 
_ might have incurred fince filing the original 
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